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UESTION PRESENTED 


In the opinion of Appellant, the question presented 


is whether the District Court erred in determining that the 


offer to Appellant of a new parole hearing in Springfield, 


Missouri, by the United States Board of Parole with retained 
counsel present and an Opportunity to present witnesses cured 
the invalidity of the original hearing conducted by the Parole 


Board which resulted in the revocation of Appellant's parole? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Noe 16,914 


STANLEY HATTEN, 
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CURTIS REID, Superintendent, 
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RICHARD A. CHAPPELL, Chairman, 
United States Board of Parole, et al., 


Appellees. 


CONSOLIDATED BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Stanley Hatten, seeks review of a 
decision of the United States District Court for the 
District of Columbia in which that Court prantece on 
December 4, 1961, a Motion for Summary Judgment of the 
United States Board of Parole (hereinafter referred to 
as the Board) in Case No. 16,916, and from an order dis- 
missing Appellant's Petition for a Writ of Habeas Corpus 
on January 23, 1962. 

. These proceedings are authorized by Sec. 28 


USC 1291, 62 Stat. 929; Sec. 28 USC 2253, 62 Stat. 967. 


STATEMENT OF THE CASE 


On May 31, 1961, Stanley Hatten filed a Peti- 


tion in the United States District Court for the District 
of Columbia (hereinafter referred to as the District 
Court), seeking a declaration that his initial hearing 
before the Board, which resulted in the revocation of 
his parole, was invalid, and for a mandatory injunction 
ordering his release (JA. 2-3). : 

On July 28, 1961, the Board moved the "Complaint™ 
be dismissed on the grounds that the controversy from 


which the complaint arose was moot (JA. 5). 


On November 28, 1961, a hearing on said motion 


wes held before the Honorable Alexander Holtzoff. At 

the hearing before Judge Holtzoff, the Board offered 
Hatten 2 new hearing at which time he would be permitted 
to have retained counsel present and to present witnesses 
on his own behalf. Hatten declined the offer and District 
Court granted Board's Motion for Summary Judgment on 
December 4, 1961 (JA. 12). 

Leave to appeal in forma pauperis was denied by 
the District Court on December 11, 1961 (JA. 18). 

On January 9, 1962, Stanley Hatten filed a 
Fctition for a Writ of Habeas Corpus directed to Curtin 
Reid, Superintendent, District of Columbia Jail (JA. 15). 

On January 9, 1962, the District Court ordered 
Respondent to make return to said petition and show cause, 
if any, why the writ should not be issued (JA. 17). 

On January 17, 1962, Respondent filed his Return 
and Answer to Rule to Show Cause alleging that such custody 
was not illegal because the defect of his first parole 
hearing had been cured by the offer of another hearing 
before the Board in the Declaratory Judgment action. 

On January 23, 1962, the District Court ordered 
that the Rule to Show Cause be discharged and Petition 


dismissed (JA. 19). Notice of Appeal was filed on 
January 23, 1962 (JA. 19). : 


The two cases were consolidated on June 22, 


1962 (Appendix to Brief). 


THE FACTS 


Hatten was convicted and sentenced toa life 
term at Leavenworth, Kansas, on July 21, 1931, and re- 
leased on parole on April 25, 1945. 3 

Qn December 1, 1959, Hatten was arrested in 
Rapid City, South Dakota, on a warrant issued by Board 
charging “excessive drinking.""§ The warrant was) Sesued 
on the recommendation of Probation Officer Sylvan R. 
Hauff. On December 4, 1959, Hauff asked the Board to 
withdraw the warrant but the Board refused (JA. 13, 14). 
Hatten was returned to the United States Penitentiary 
at Leavenworth, Kansas, and then transferred to the 
Medical Center at Springfield, Missouri, where he was 
granted a hearing before Board Judge Bowring on January 6, 
1960. At the hearing Hatten requested that his attorney, 
Frank Henderson, be permitted to represent him and pre- 
sent witnesses on his behalf. This request was denied as 


being contrary to Board's policy. (JA. 14) 


At the hearing before Judge Holtzoff, a new 
hearing was offered to Hatten by the Board at which time 
Hatten would have been permitted to have retained counsel 
present and to present his own witnesses, all at his own 
expense. Hatten accepted the offer if the hearing could 
be conducted in Rapid City, South Dakota, where his wit- 
nesses and counsel lived. Hatten was without funds to 
transport them to Springfield, Missouri. Hatten*ts counter- 
offer was rejected by the Board (JA. 9-10). However, the 
Board agreed to consider affidavits of Hatten's witnesses 
at a new hearing if Hatten accepted (JA. 9-11). These 
affidavits were to the effect that Hatten was an honest, 
hard worker; that he did not drink excessively; that he 


reported to work on time and never missed work (JA. 3-5). 


STATEMENT OF POINTS 


Ll. The District Court erred in granting Board's 


Motion for Summary Judgment on December 9, 1961. 


2. The District Court erred in dismissing 
Appellant's Petition for a Writ of Habeas Corpus on 


January 23, 1962. 


SUMMARY OF ARGUMENT 


+ is admitted by Appellees that the initial 


hearing on the revocation of Hatten*s parole was illegal 


because he was not afforded an opportunity to have re- 
tained counsel present and to present witnesses on his 
own behalf. 

Appellant contends that the Board's offer of a 
new hearing in December, 1961, did not cure the admitted 
error in the original hearing because said onhen did not: 

(1) Afford Appellant the prompt hearing 

to which he was entitled. 

(2) Grant him the right to have counsel 

provided for him and to subpoena witnesses, 

or 

(3) Afford Appellant the right to have the 

hearing in Rapid City, South Dakota, where 

his retained counsel and witnesses resided. 

(4} Grant Appellant the right to present 

witnesses and confront and cross-examine 

witnesses against him. 

Inasmuch as the record discloses, and: it is un- 
denied by Appellees, that the parole officer immediately 
requested the warrant for his arrest be withdrawn, such 


warrant being originally issued upon the parole officer's 


recommendation; and in view of the fact that Hatten's 


employer supervisor basically denies the “excessive drinx- 
ing" charges and affirmatively asserts that Hatten was a 
hard worker and had not missed or even been late to work 


brings the instant case within the declarations of this 


Court in Glenn v. Reid that Appellant should not only 


be granted a new hearing but also released from custody 


immediately. 


ARGUMENT 


That Appellant's "hearing" on January 6, 1960, 
was unlawful since he was neither represented by counsel 
nor afforded the opportunity to present evidence or 
witnesses. Fleming v. Tate, 81 U.S. Appe D.C. 205, 156 
F.2d Bae; Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 
2d 242; Moore v. Reid, 100 U.S. App. D.C. 373, 246 F.2d 
654, 

Since this fact is admitted by Appellees, it 


needs no further treatment. 


A. The offer of a new hearing did not cure the 
admitted error in the original hearing because said offer 
did not: 

1. Afford Appellant the prompt hearing 

to which he was entitled. 

Whether or not the offer of a new hearing approx- 
imately seventeen (17) months after arrest and an invalid 
hearing with the limited procedural rights of retained 


counsel and production of witnesses was otherwise legally 


sufficient, it was not lawful because it did not afford 


Appellant the prompt hearing required by 18 U.sSsCoAs Sec. 
1 ' 


4207 and the parole revocation regulations of the Justice 
Department. 

The statutory requirement of the statute (18 
U.S.C.A. Sec. 4207), providing for an opportunity to 
appear before the Board has been construed by the Courts 
to mean that the prisoner shall be given a hearing within 
a reasonable time after his arrest. In United States ex 
rel. Buono ve Kenton, 287 Fe2d 534, 535 (2d Cir. 1961), 
the Court ruled "Section 4207, in granting a hearing to 
alleged parole violators, contemplates, without explicity 
$0 providing, that the hearing shall be held within a rea- 
sonable time after the prisoner is ‘retaken upon a warrant 


issued by the Board of Parole.* Adams ve Hudspeth, 10 Cir., 


"A prisoner retaken upon a warrant eeued by the 
Board of Parole, shall be given an opportunity to appear 
before the Board, a member thereof, or an exami ner designated 
by the Board. 

"The Board may then or at any time in its discre- 
tion, revoxe the order of parole and terminate such parole 
or modify the terms and conditions thereof. 

"If such order of parole shall be revoked and the 
parole so terminated, the said prisoner may be required to 
serve all or any part of the remainder of the term for which 
he was sentenced." : 


121 F.2d 270, 272; United States ex re. Rowe v. Nichol- 
son, 4 Cir., 75 F.2d 468, 471, certiorari denied Rowe ve 
Nicholson, 296 U.S. 573, 56 S.Ct. 118, 80 L.Ed. 405; 
Application of Gillette, D.C.E.D.N.Y., 175 Fe Supp. 255, 
256, MacAbov v. Klecka, D.C. Mi., 22 Fe Supp. 960, 961." 
In Buono v. Kenton, supra, the Court of Appeals 

upheld the view that 113 days was an unreasonable delay 
between arrest and hearing. Appellant, Hatten, was 


new hearing seventeen (17) months after his 


The regulations of the Department of Justice, 
28 CFT Sec. 2.39 (1949), also require a prompt hearing. 
(U.S. Probation Officers Manual, P. 7.9 (1949)). 

In the case of Reed v. Butterworth, 297 F.2d 
776, U.S. Appe D.C. » the Court citing Fleming 
v. Tate, 156 Fo2d 848, 81 U.S. App. D.C. 205, setsforth 
the right of the parolee to be represented by retained 


counsel and to present voluntary witnesses. While the 


Reed decision prompted the offer of a new hearing, the 


basic law governing the matter was concisely set forth 
in the Fleming case decided in 1946. 

Since the Board of Parole was on notice at the 
time of Appellant*s invalid hearing that certain require- 


ments must be met as set forth in Fleming v. Tate, supra, 


there can be no excuse or justification for either an 
invalid hearing or a new hearing offer seventeen (17) 
months after such invalid heering. We submit that the 
denial of a promot hearing cannot be remedied or validated 
by such @ belated offer end that the Board's custody over 
Appellant is and has been invalid. 

2. Grant Aocellant the right to have counsel 
provided for him and to produce witnessese 


An examination of the record below disclosed 


certain uncontroverted facts. Petitioner was at liberty 


approximately nine years, had been gainfully employed, 
owned his home and automobile; Two (2) affidavits were 
presented attesting to Petitioner*s working habits and 
sobriety, and Counsel, Frank Henderson, Reqesee had been 
retained to represent Petitioner in his Benedated parole 
hearing. Petitioner was deprived of the opportunity at 
this time to present any of these facts or witnesses to 
the Board of Parole. Petitioner, further, was not afforded 
the opportunity of having Mr. Henderson present at the 
hearing. Unable to retain counsel and having his volun- 
tary witnesses one thousand (1,000) miles away from the 
hearing situs, the Board of Parole offers a new hearing 
seventeen (17) months after Appellant's imprisonment when 


all proceedings by the Appellant are in form pauperis. 


Fleming ve Tate, 156 Fe2d 848, 849 (1946) 
expressed the view, by way of dictum, that the Board of 
Parole need not provide counsel for an indigent parolee 
accused of violating parole conditions. The basic ration- 
ale being that parole was “a matter of grace," not a 
constitutional right. Yet the opinion sets forth that 
an effective appearance before the Board required counsel. 


This principal was also set forth in Barnes v. Reed, et 


ale, U.S. Appe D.C. Noo 16227 and Glenn v. Reed, 289 F. 


2d 462. 
Martin v. U.S. Board of Parole, U.S. District 

Court for the District of Columbia, Civil Action No. 1872- 
61, holds that.a prisoner is not entitled to have counsel 
assigned to represent him in parole hearings. The govern- 
ing logic here’ distinguished between proceedings in Court, 
wherein the Sixth Amendment grants a constitutional right 
and parole hearings, a right prescribed by Statute. 


"It must be borne in mind in this 
connection that there is no consti- 
tutional right to a hearing before 
the Parole Board on the question of 
revocation of parole. The only rea- 
son such a right exists is because 
it is prescribed by statute. The 
Supreme Court, in an opinion by 

Mr. Justice Cardozo, many years ago, 
in the Escoe case, held that the 
hearing prescribed by statute in 
connection with a revocation of pro- 
bation, need not be a formal trial. 


(Escoe v. Zerbst, 295 U.S. 490). It | 
may be just 2 summary hearing, merely 
an opportunity to the defendant to 

make such explanation as he desires to 
present; and that has also been con- | 
strued as meaning that he can be 
accompanied by counsel of his own choice 
and by witnesses." 


We submit, however, that a hearing Soe the 
Parole Board should be surrounded by the procedural 
safeguards set forth in the Administrative Procedure Act, 
5 U.S.C. Sec. 1001-10 and by the Due Process Clause of 
the Fifth Amendment. Hannah v. Larche, 363 U. s. 420 
(1960) holds that: 

Mhen governmental agencies adjudicate 

or make binding determinations which 

directly affect the legal rights of 

individuals, TOES imperative that those 

agencies use the procedures which have 


traditionally been associated with the 
judicial process." (at Page 442) 


The Supreme Court in Griffin v. Illinois, 351 


US. 12, 78 S.Ct. 585, decided the issue as to whether the 
State of Illinois might, consistently with the due process 
and equal protection clauses of the Fourteenth Amendment, 
refuse to furnish a stenographic transcript of trial pro- 
ceedings free to indigent defendants seeking to prosecute 
an appeal. 

Here the Supreme Court (351 U.S. at Page 18) held 


true that a State is not required 
to provide 

to appellate 

o - e e ° e e o °e e 

+ to say thet a State that 

ellate review can do so in 

criminates against some 
a ndants on account of their 


° ° 


OOM AIWH WY 


the refusal to furnish transcripts 


Hi 


to indigents violated the due process and equal protection 
clauses of the Fourteenth Amendment, the Supreme Court held 
(351 U.S. at Page 19): 


"There can be no equal justice where the 
kind! of trial a man gets depends on the 
amount of money he has. Destitute 
defendants must be afforded as adequate 
appellate review as defendants who have 
money enough to buy transcripts." 


“Providing equal justice for the poor 
and rich, weak and powerful alike is 

an age old problem. People have never 
ceased to hope and strive to move closer 
to that goal." (351 U.S. at Page 16) 


We submit that the Griffin case has moved closer 


to the go2l of: providing equal justice for the poor and 


rich alike and that the case enunciates the governing pre- 


cedent that the distinction between matters of right and 
mattersof grace no longer apply. 

If refusal to furnish a transcript to indigents 
violates due process and equal protection requirements, 


what need we say as to failure to provide counsel? 


Certainly the Government has only one other 
alternative, abolish parole hearings for rich and poor 
alike! 

to the right to subpoena pitaesses, a need 
only point out that administrative agencies and regulatory 
bodies have been given this right @s a matter of course. 

3. Afford Appellant 
hearing in Rapid City 
counsel and witnesses resided. 

‘Here again we submit that an offer of a hearings 
seventeen (17} months later, at a situs over one thousand 
(1,000) miles from the place where Appellant resided and 
where his retained counsel and witnesses resided is not 
an offer at all. The Board of Parole must be speaking 
with tongue in cheek when making such an offer at the prompt- 
ing of Reed v. Butterworth, 297 Fe2d 776 (D.C. Cit. 1961). 
Appellees admit appellant's right to present voluntary 
witnesses. Can they now be permitted to thwart rights by 
dictating a hearing situs which precludes the possibility 
of presenting voluntary witnesses or retention of counsel 


of ones choice. 


Once more we point out that the record below 


indicates Appellant could have had a valid hearing on 


January 6, 1960, had the Parole Board acted properly. 


4. Grant Apoellant the right to present 


es end confront @nd cross-examine witnesses 


"The Parole Board apparently still 

hes the notion, which we criticized 

in Fleming v. Tate, that revocation 
hearings are mere formalities, and 

the result of a foregone conclusion. 
&s long as the Board evidences this 
philosophy by denying fundamental pro- 
cecural safeguards, we will be com- 


pelled to order new hearings, and, in 

cases of grievous injustice, to order 

such further relief as the circumstances 

may warrant." 

The right to present witnesses and confront and 
cross-examine witnesses against him is such a fundamental 
procedural safeguard under the American system of justice 
that it is impossible to visualize a fair hearing without 
such safeguards. Heretofore the Board of Parole has pre- 
sented neither evidence nor witnesses against the Appellant. 
The procedure seems to be the recitation of charges in 
general terms, i.e., "excessive drinking," no proffer of 
evidence to support such charges, perhaps an opportunity 


to disprove them, if such is possible, and then immediate 


return to custody. The impossible burden is, of course, 


on the prisoner to explain or repudiate evidence which is 


not even revealed to him. "Certain 

right to confront and cross-examine edverse witnesses) 
“Uhave remained relatively immuteble in our jurisprudence," 
Greene v. McElroy, 360 U.S. 474, 79 S.Ct. 1400: 

"The Cor has been zealous to protect 

these rights from erosion. It has 

spoken out not only in criminal cases, 

but also in all types of cases wheze 

administrative and regulatory actions 

were under scrutiny." (360 U.S. at 

Pege 497) 

In the Greene case petitioner seeking eligibility 
for Restorer security clearance was held to be entitled to 
not only cross-examine adverse witnesses but to inspect 
documentary evidence. 

In the instant case, loss of liberty, rather than 
loss of employment is involved. Should not the fundamental 
safeguards be even more applicable, i.e., "That no statement 
(unless by special exception) should be used as testimony 
until it has been probed and sublimated by that test (cross- 
examination) ," 5 Wigmore on Evidence (3d Ed. 1940) Sec. 1367. 

It has been amply shown that a prisoner must be 
given a hearing before revocation of parole. Sd also cer- 
tain rights have been shown as necessarily incidental to a 


hearing. Since the Administrative Procedure Act was enacted 


prior to present parole revocation statutes, it must be eld 


to govern such statutes. In Hotch v. United States, F.2d 280, 


the Ninth Circuit held that the Act "must be read as 
part of every congressional delegation of authority, 
unless specifically excepted." Thus, Section 1006(a) 
of the Act requirinc, inter alia, that a party may con- 
duct such cross-examination as is necessary and appropri- 
ate, is certainly applicable here. 

As to the rishts of confrontation and cross- 


examination of adverse witnesses, we believe the Supreme 


Court summed up the matter in Hannah v. Larche, 363 U.S. 


420, when it decreed that: 


™hen covernmental agencies adjudicate 
or make binding determinations which 
directly affect the legal rights of 
individuals, it is imperative that those 
agencies use the procedures which have 
traditionally been associated with the 
judicial process." (363 U.S. at Page 
442) 


See also Greene v. McElroy, 360 U.S. at Page 496: 


here governmental action seriously in- 
jures an individual, and the reasonable- 
ness of the action desends on fact find- 
ings, the evidence used to prove the 
government's case must be disclosed to 
the individual so that he has an 
opportunity to show that it is untrue." 
(360 U.S. at Page 496) 


B. ‘The instant case is within the holding of this 


Court in Glenn v. Reed and Appellant should, therefore, d¢ 


immediately released from custody. 
The case of Glenn v. Reed, 110 U.S. App. D. C. 85 


(1961) 289 F.2d 462, also involved a parole revocation hearing 


in which Appellant was not given opportunity to be 
represented by counsel nor was he given an opportunity 

to obtain and present testimony or evidence on his behalf. 
Appellant Glenn also was offered another hearing seventeen 
(17) months after imprisonment. The District Court dis- 
missed Glenn's complaint for review and Declaratory Judg- 


ment and request for an order of release on the grounds 


that it was moot, it "appearing to the Court" that Appellees 


had offered Appellant a rehearing. 

“The facts in the Glenn case showed that the 
prisoner's parole was revoked on a complaint by a jealous 
woman who subsequently withdrew her complaint. 

This Court ruled "We think the District Court 
erred. Lack of counsel at a revocation hearing is not 
made good by an offer of counsel seventeen (17) months 
later. The error of 1958 cannot be corrected, pacause the 
illegal imprisonment that resulted from it cannot be uncone. 
If counsel had been present at the 1958 hearing as the law 
requires, there might have been no mevocatton of parole 
and no subsequent imprisonment." The Court amended its 
Opinion to point out that Glenn's release was ordered on 
narrow factual grounds. : 

We submit that the instant case is identical to 


the Glenn case in an astonishing number of points. 


We submit that the instant case is "on all fours" 
with the Glenn case. In the instant case the parole officer 
who initially touched off the chain of events leading to 


this appeal sought to withdraw his warrant of arrest but 


his request was denied by the Board. The uncontroverted 


record below shows that Appellant's arrest was based on 
texcessive drinking" and that the parole officer, Sylvan R. 
Hauff, on December S$, 1959, sought to withdraw the warrant. 
Apparently, after one week of investigation and reflection, 
the officer most familiar with Appellant decided that 
Hatten should not remain in jail. 

Because of the generality of the charge resulting 
in arrest and because a duly qualified officer of the Parole 
Board sought to withdraw the warrant of arrest, we submit 
that the Court here should follow the rationale of Glenn v. 
Reed (supra) and Reed v- Butterworth (supra) to order the 


immediate release of Appellant. 


CONCLUSION 


Since it appears that Appellant was denied the 
procedural safeguards guaranteed to him, it necessarily 
follows that he is being imprisoned unlawfully. Further, 


having been initially denied a prompt hearing no such 


hearing can be given at this late date. 

Appellant's refusal to accept a new hearing 
did not moot the question of an invalid hearing. “Rather 
the converse is true. Since the charges resulting in 
parole revocation were vague and general and since Appellant's 
parole officer sought to withdraw his warrant, wo shams the 
ruling of the Court below must be reversed and the Appellant 


restored to freedom. 


Respectfully submitted, 


nee Connecticut Avenue, N. W. 
Washington, D.C. | 


Willard P. Owens 
900 Fifteenth St treet, N. W. 
Washington, D. C. 


Counsel for ean 
Appointed by the Court 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Brief 
for Appellant were delivered by hand to the offices of 
Harold H. Greene, Esquire, United States Attorney, United 
States Department of Justice, Washington, D. C.,:on this 
day of , 196 


Willard 4 Owens 
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APPENDIX TO BRIEF 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT CF COLUMBIA CIRCUIT 
STANLEY HATTEN, 
Appellant, 
Ve 
RICHARD A. CHAPPELL 
United States Board of Parole, 
Et Al 
Appellees. 
and 
STANLEY HATTEN, 
Appellant, 
Ve 16,914 


CURTIS REID, Superintendent 
District of Columbia Jail, 


Appellee. 


MOTION TO CONSOLIDATE APPEALS 
Paul F. Interdonato, appointed by this Honorable 
Court to represent the Appellant in captioned Case No. 17,060 


and Willard P. Owens, appointed by this Honorable Court to 


represent Appellant in captioned Case. No. 16,914, respect- 
fully represent to this Honorable Court that the basis for 
appeal in each case is substantially similar, that the 


facts and issues to be relied upon are substantially similar 


and that no prejudice will result to Appellant in 
consolidation of these cases. 

WHEREFORE, the premises considered, counsel res- 
pectfully move this Honorable Court to allow Appellant's 
Attorneys to consolidate their Joint Appendices; to allow 
Appellant's Attorneys to file a consolidated brief herein 
and that said Joint Appendix be printed at the expense of 
the United States Government. 


Respectfully submitted, 


Paul F. Interdonato 
Attorney for Appellant 
Appointed by this Court in 
Case No. 17,060 


Willard P. Owens 
Attorney for Appellant 
Appointed by this Court in 
Case No. 16,914 


We hereby certify that a copy of the fee eniia 
Motion to Consolidate Appeals has been mailed, postage 
prepaid, to Harold Greene, Eo United States Depart- 
ment of Justice, Washington, D. C., this day of June, 
1962. = 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,914 September Term, 1961 
17,060 : 


Stanley Hatten v. Reid 
Stanley Hatten v. Chappell 


Before: Wilbur K. Miller, Chief Judge, 
in Chambers. 


ORDER 


Upon consideration of appellant's motion to 
consolidate the above-entitled appeals on the ground that 
each case is similar and that the facts and issues relied 
upon are similar, and it appearing that no opposition has 
been filed, it is 


ORDERED that the above-entitled cases be, and 
they are hereby, consolidated for all purposes. 


Dated: JUN 22 1962 
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Cormis Rem, SuperxINTENDENT, Disraicr or CoLUMBIA 
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No. 17060 


Sranitey Hatten, APPELLANT 
v. 


RicHarp A. CHAPPELL, CHAIRMAN, Unrrep Srates Boarp 
OF PAROLE, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BURKE MARSHALL, 
Assistant Attorney General, 


United States Court of Appealsavip C. ACHESON, 
for the District of Columbia Circuit United States Attorney, 


HAROLD H. GREENE, 
GERALD P. CHOPPIN, 


OCT 24 1962 acacia 


Pm ; Co Washington 25, D.C. 
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QUESTIONS PRESENTED 


1. Whether a procedural defect in a parole or mandatory 
release revocation hearing may be cured by the offer of a valid 
rehearing. 

2. Whether, at a parole or mandatory release revocation 
hearing, the prisoner is entitled to confront and cross-examine 
witnesses. 

3. Whether the Board is required to conduct parole or man- 
datory release revocation hearings at or near the place of the 
alleged violation, or to subpoena witnesses for the parolee. 

4, Whether Sections 5 or 7 of the Administrative Procedure 
Act are applicable to parole or mandatory release revocation 
proceedings. 

5. Whether the Board of Parole is required to assign counsel 
for an indigent parolee. 

(2) 


Jurisdiction 
Counterstatement of the Case 
Constitutional Provisions, Statutes and Rules Involved... 
Summary of Argument 
Argument: 
I, The Contention That Appellants Should Be Released Because 
the Hearings Offered by the Board Were Not Prompt Hearings 
Is Without Merit . 
A. There Was No Unreasonable Delay in Offering Appellants 
Hearings With Counsel and Witnesses... - 
B. Even Assuming That the Offers of Rehearings With 
Counsel and Witnesses Came After @ Period of Un- 
reasonable Delay, Appellants Would Not Be Entitled 


II. The Board’s Offers of New Hearings Were in Full Compliance 
With the Requirements of Law 

A. The Background and Theory of Parole. 

B. Neither the Constitution nor the Pederal P. trale Statute 
Entitle Appellants To Confront and Cross-Examine the 
Witnesses Who Furnish the Information Upon Which 
the Board Acts To Revoke Parole, nor to Examine 
Confidential Documents in the Board’s File 

(1) The Alleged Rights to. Confrontation and Cross- 
Examination Are Not Conferred by the 
Federal Parole Act ==-+ 

(2) The Alleged Rights Are Not Conferred by the 
Federal Constitution 

C. The Board’s Offers of New Hearings Contemplated Pro- 
viding Appellants With the Opportunity To Present 
Witnesses to the Extent Required -by the Decistons of 
This Court and by Law. 

(1) The Due Process Clause of The F jth Amendment 
Does Not Require That Compulsory Process Be 
Available in Parole Revocation Proceedings... 

(2) The Board Is Not Constitutionally Required To 
Pay an Indigent Parolee’s Witness Expenses. 

(3) 18 U.S.C. 4207 Does Not Authorize or Require the 
Board To Subpoena Witnesses or To Pay 
Witness Fees 

(4) 18 U.S.C. 4207 Does Not Require the Board To 
Conduct Hearings at or Near the Place of the 
Alleged Violation 


(IIT) 
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II. The Board's Offers of New Hearings Were in Full Compliance 
With the Requirements of Law—Continued 
C. The Board's Offers of New Hearings—Continued 
D. The Administrative Procedurg Act Does Not Impose 
Formal Hearing Requirements in Parole Revocation 


E. Appellants Are Not Entitled to the Assignment of Counsel 
To Represent Them at Their Revocation Hearings 
(1) The Statutory Claim 
(2 Fhe Constitutional Claim. 
(II. The facts of this case are not similar to Glenn case 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16914 


STanLey Hatren, APPELLANT 
v. 


Curtis Rem, SuperINTENDENT, Districr or COoLUMBIA 
JAIL, APPELLEB 


No. 17060 


SranteY Hatren, APPELLANT 
v. 


Ricwarp A, CHAPPELL, CHAIRMAN, Unitep Srates Boarp 
OF PAROLE, ET AL., APPELLEES n 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR ae 
DISTRICT OF COLUMBIA > 


CONSOLIDATED BRIEF FOR APPELLEES 


‘ 

The order of the District Court in No. 16914, Hatten v. Reid, 
dismissing appellant’s petition for a writ of habeas corpus, was 
entered on January 23, 1962 (J.A. 19). On January 21, 1962, 
appellant filed a notice of appeal (J.A.19). The order of the 
District Court in No. 17060, Hatten v. Chappell, granting ap- 
pellee’s motion for summary judgment.was entered on Decem- 
ber 4, 1961 (J.A. 12). On December 11, 1961, appellant filed 
a notice of appeal. On June 22, 1962, this Court ordered the 

(1) 


JURISDICTION 


2 


appeals consolidated. The jurisdiction of this Court is in- 
voked under 28 U.S.C. 1291. 


COUNTERSTATEMENT OF THE CASES 


On July 21, 1931, in the District Court for the District of 
South Dakota, appellant was sentenced ‘to 4 term of imprison- 
ment for life upon his conviction for the offense of murder on an 
Indian reservation. He was paroled from the United States 
Penitentiary, Leavenworth, Kansas, on April 25, 1949. This 
parole was revoked in 1955, but appellant was again paroled on 
September 24, 1957. On December 1, 1959, he was arrested as 
parole violator, and following a hearing on January 6, 1960, 
his parole was revoked on May 10, 1960. He was not afforded 
the opportunity to have counsel or to call voluntary witnesses 
at the time of his original hearing, but on May 12, 1961, he was 
offered another hearing at whieh eounsel could be present. He 
did not accept the offer. On November 28,1961, he was offered 
another hearing at which he could have counsel of his own 
choosing and voluntary witnesses. He also declined this offer. 
: On May 31, 1961, appellant filed in the District Court for the 
District of Columbia an action for:declaratory judgment 
against the Chairman and members of the United States Board 
of Parole. Hatten v. Chappell. In this action he alleged 
principally his right to be. released under the decision of this 
‘Court in Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F. 2d 462 
(1961). The Board moved for a summary judgment and the 
motion was‘graated on December 4,:1961: . 

On January 11, 1962, after the decision of the District Court 
in Hatten v. Chappell, appellant filed a petition for a writ of 
habeas corpus against the Superintendent of the District of 
Columbia, Jail, alleging the same grounds previously urged by 
him in Hatten v. Chappell. A rule to show cause issued and 
in its return the government pointed out that the habeas cor- 
pus action would serve merely to relitigate the issues decided in 
the declaratory judgment action. On January 23, 1962, the 


————— 
; ‘Appellant had been transferred to the D.C. Jail from the Leavenworth 
Penitentiary at his request in order that he inight confer with counsel in 
connection with his declaratory judgment action. : 


3 
District Court discharged the rule to show cause and dismissed 
the petition. 


CONSTITUTIONAL PROVISION, STATUTES AND RULES 
INVOLVED 


r} 
The Fifth Amendment to the United States Constitution 
provides in pertinent part that: he : 
: No person shall * * * be deprived of life, liberty, or 
property without. due process of,law *.* * “ 
18 U.S.C. 4203(a) provides that: : 

Application and release; terms and conditions—(a) 
If it appears to the Board of Parole from 4 report by the 
proper institutional officers or upon application by a 
prisoner eligible for release on parolé, that there is a rea- 
sonable probability that such prisoner will live and re- 
main at liberty without violating the laws, and if in the 
opinion of the Board such release is not incompatible 
with the welfare of society, the Board may in ite dié- 
cretion authorize the release of such prisoner on parole: 

Such parolee shall be allowed in the discretion of tie 
Board, to return to his home, or to go elsewhere, upon 
such terms and conditions, including personal reports 
from such paroled person, as the Board éhall prescribe, 
and to remain, while on parole, in the legal custody and 
under the control of the Attorney General, until the ex- 
piration of the maximum term or terms for which he was 

Each order of parole shall fix the limits of the paroleé’s 
residence which may be changed in the diseretion of the 

18 U.S.C. 4205 provides that: . 

Retaking parole violator under warrant ;.time to serve 
undiminished—A warrant for the retaking of any 
United States prisoner who has Violated his parole, may 
be issued only by the Board of Parole ‘or a ‘member 
thereof and within the maximum term or terms fér 
which he was:sentericed. The unexpired term of im- 
prisonment of any such prisoner shall begin to run from 
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the date he is returned to the custody of the Attorney 
General under said warrant, and the time the prisoner 
was on parole shall not diminish the time he was sen- 
tenced to serve. 


18 U.S.C. 4207 provides that: 


Revocation upon retaking parolee-——A prisoner re- 
taken upon a warrant issued by the Board of Parole, 
shall be given an opportunity to appear before the Board, 
a member thereof, or an examiner designated by the 
Board. 

The Board may then, or at any time in its discretion, 
revoke the order of parole and terminate such parole or 
modify the terms and conditions thereof. 

If such order of parole shall be revoked and the parole 
so terminated, the said prisoner may be required to serve 
all or any part of the remainder of the term for which he 
was sentenced. 


Rule 2.22 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8489, 28 C.F.R. 2.22, provides in pertinent part 
that: 

Review of cases at hearing in Washington, D.C._— 
Attorneys, relatives, and other interested persons de- 
siring to appear in person for a hearing with Members 
of the Board may do so at the headquarters of the Board 
by requesting an‘appointment. * * * 

Rule 2.23 of the Rules of the United States Board of Parole, 
27 Fed. Reg. 8489, 28 C.F.R. 2.23, provides in pertinent part 
that: 
. Same; revocation proceedings.—Whenever the Board 
-has considered or is. about to consider the possible revo- 
cation-of parole or mandatory release of a person, an 
attorney, relative, or other interested person may, by 
appointment, appear before the Board on behalf of that 
; person at any time without regard to a waiting 
‘ period. oe @ 

Rule 2.41 of the-Rules of the United States Board of Parole, 
27 Fed. Reg, 8490, 28 C.F-R. 2.41, provides that: 
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Same; legal counsel and witnesses at revocation hear- 
ings.—Each alleged parole or mandatory release violator 
shall be advised that he may be represented by counsel 
and that voluntary witnesses who have information 
relevant and material may testify at the revocation 
hearing authorized by § 2.40: Provided, That the al- 
leged violator arranges for the appearance of counsel 
and witnesses in accordance with procedures prescribed 
by the Board. 


SUMMARY OF ARGUMENT 


There is no merit to appellant’s contention that he should 
be released because the rehearings offered by the Board were 
not prompt hearings. 

There was no unreasonable delay because appellant was 
offered a rehearing with the opportunity to retain counsel and 
to present the testimony of voluntary witnesses promptly after 
this Court had held that counsel and witnesses were required. 
Even in a criminal prosecution, a substantial period elapsing 
between an invalid proceeding and a corrective proceeding 
undertaken upon discovery of the error is not unreasonable 
delay. Pollard v. United States, 352 U.S. 354 (1957). There 
was no arbitrary delay because, until the decision in Reed v. 
Butterworth, 111 U.S. App. D.C. 365, 297 F.2. 776 (1961), 
no decision of this Court had held that the Board was required 
to permit the testimony of a parolee’s witnesses, and other 
courts had indicated to the contrary. 

Even assuming that there was unreasonable delay, appellant 
would not be entitled to be released. This Court has held that 
the offer of a rehearing cures the defect even after the lapse 
of a substantial period of time. Krause v. Chappell, Misc. 
1728, November 3, 1961; see Singleton v. Stevens, 306 F. 2d 
513, 516 (C.A. 6, 1962). United States ex. rel. Buono v. Ken- 
ton, 287 F. 2d 534, 536 (C.A. 2, 1961) cert. denied, 368 U.S. 
846 is not to the contrary, for in Buono the court held that 
notwithstanding the fact that there had been an unreason- 
able delay in according a parolee a revocation hearing, he could 
not complain where the hearing that was conducted was valid. 
Adoption of appellant’s contentions would result in the re- 
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lease of virtually all parolees and mandatory releasees who 
were reincarcerated prior to the Butterworth decision. 

The traditional and historic understandiag of the status of 
a parolee or mandatory releasee and of the nature of parole 
revocation proceedings indicate quite unmistakably that Con- 
gress did not intend that a parole revocation hearing be a trial- 
type proceeding. It has always been understood that revocation 
hearings need not have the characteristics of a trial-type 
hearing. This traditional understanding is also disposi- 
tive of any constitutional questions raised in connection with 
the adequacy of the procedures followed by the Board. 

This Court has indicated unmistakably that formal pro- 
cedural practices such as cross-examination need not be fol- 
lowed in revocation hearings. See Fleming v. Tate, 81 US. 
App. D.C. 205, 206, 156 F. 2d 848, 849 (1946). 

The legislative history of 18 U.S.C. 4207 reflects the con- 
gressional understanding that revocation proceedings were not 
to bear the accoutrements of a trial, for the Conference Report 
on the original legislation indicated that the provision con- 
taining the “opportunity to appear” requirement, and a House 
Committee’s substitute bill which did not contain it, were 
“substantially” identical. 

The probation revocation cases are relevant. Though en- 
titled to e “hearing”, Escoe v. Zerbst, 295 U.S. 490 (1985); 18 
USS.C. 3653, the probationer may not “insist upon & trial in 
any strict or formal sense.” Id. at 493. 

The extrinsic evidence suggests that. Congress. did not intend 
to provide for cross-examination, for it did not provide the 
wherewithal for its exercise, i.e., it did not establish procedures 
for probation officers to appear at hundreds of hearings annu- 
ally, or confer upon the Board power to subpoenas witnesses, 
pay witness fees, or administer oaths. Thus, the federal courts 
have uniformly held that confrontation and cross-examination 
are not required at parole revocation hearings. 

Any procedural protections afforded parolees are of statu- 
tory, not constitutional, dimension. Fleming v. Tate, 81 US. 
App. D.C. 205, 206, 156 F. 2d 848, 849 (1946). Formal pro- 
cedures have not been constitutionally required even in sen- 
tencing. Williams v. New York, 337 US. 241 (1949). 
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Thus, the courts have held that cross-examination and provi- 
sion for inspection of confidential documents are not consti- 
tutionally required in sentencing proceedings. The same prin- 
ciples pervade post-sentencing proceedings. Escoe v. Zerbst, 
295 U.S. 490, 492 (1935). The history of parole, moreover, 
is permeated with the conception of grace and privilege. 
Where historically a private interest has been characterized 
as a mere privilege, “it has traditionally been held that notice 
and hearing are not constitutionally required.” Cafeteria 
Workers Union v. McElroy, 367 U.S. 886, 895 (1961). 

Since there is no constitutional right to a hearing, a fortiori 
the parolee is not entitled to any particular procedure in a 
hearing that is nonetheless accorded. See, e.g., Jay v. Boyd, 
351 US. 345 (1956). 

In considering due process claims, it is necessary to take 
into account “[t]he nature of the proceeding, and the possible 
burden on that proceeding.” Hannah v. Larche, 363 US. 
420, 442 (1960). It is apparent that to burden the Board with 
the litigious and prolonged proceedings which confrontation 
and cross-examination would entail; to burden probation offi- 
cers with the necessity of delivering constant testimony at 
revocation hearings, and to compromise the Board’s sources 
of information by a requirement that confidential documents 
be disclosed, would place a great burden on the parole system. 

Even in a federal criminal trial, the government is not con- 
stitutionally required to pay an indigent’s witness fees. See 
United States ex rel. Smith v. Baldi, 344 U.S. 561 (1953); 
Goldsby v. United States, 160 U.S. 70, 73 (1895) ; United States 
v. Brodson, 241 F. 2d 107 (C.A. 7, 1957), cert. denied, 354 U.S. 
911 (1957). 

When Congress grants the subpoena power it does so ex- 
pressly, and the courts will not imply such a power. Securi- 
ties and Exchange Commission v. Bourbon Sales, 47 F. Supp. 
70, 72 (W.D. Ky. 1942). See United States v. Minker, 350 
US. 179 (1956). No funds have been appropriated for the 
payment of witness fees. 

The invariable practice of the Board has been to conduct 
revocation hearings at the penitentiary, and the Board mem- 
bers are able to dispose of the large number of cases only be- 
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cause they are able to conduct many hearings in one place at 
atime. The parolee may still present his case through letters, 
statements or affidavits, and the Board will also hear witnesses 
at Washington, D.C. 

Sections 5 and 7 of the Administrative Procedure Act do 
not apply. Hiatt v. Compagna, 178 F. 2d 42 (C.A. 5, 1949), 
affirmed by an equally divided Court, 340 U.S. 880 (1950) ; 
Moore v. Reid, 142 F. Supp. 481 (D.D.C. 1956), reversed on 
other grounds, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957). 
The courts have expressed disbelief that sections 5 and 7 of 
the Administrative Procedure Act, with its formal trial-type 
procedural requirements, could have been intended to apply 
to parole revocation proceedings. It is clear that the process 
of parole revocation is not “a case of adjudication required by 
statute to be determined on the record after an opportunity for 
an agency hearing,” 5 U.S.C. 1004(2) (emphasis added), since 
the Parole Board must resort to the prison file, which contains 
all kinds of confidential material including intimate details 
of the prisoner’s life, to determine whether revocation is 
warranted. 

18 U.S.C. 4207 does not require the assignment of counsel. 
See Moore v. Reid, 100 U.S. App. D.C. 373, 376, 246 F. 2d 654, 
657 (1957) ; Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 156 
F. 2d 848, 849. 

The probation statute, which requires a hearing prior to 
revocation of probation. Escoe v. Zerbst, 295 U.S. 490 (1935), 
does not require assignment of counsel, ¢.g., Bennett v. United 
States, 158 F. 2d 412, 415 (C.A. 8, 1947), cert. denied, 331 U:S. 
822 (1947). A fortiori, a statute conferring no more than an 
“opportunity to appear’ does not require the appointment of 
counsel. 

The parole board has no power to appoint counsel, nor does 
it have the funds to hire defense attorneys. Even if a court 
in the jurisdiction within which the penitentiary is located has 
jurisdiction to appoint counsel, courts outside the District of 
Columbia have held that there is no right even to retain coun- 
sel, and thus there would be no way of effectuating a holding 
by this Court requiring the assignment. of counsel. 

This case is clearly differentiated from Shioutakon v. District 
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of Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 666 (1956) and 
McDaniel v. Shea, 108 U.S. App. D.C. 15, 278 F. 2d 460 
(1960), for the reason that, inter alia, those cases involved 
judicial proceedings. 

The Fifth Amendment does not require the assignment of 
counsel. Neither Griffin v. Illinois, 351 U.S. 12 (1956) nor 
Smith v. Bennett, 365 U.S. 708 (1961), upon which appellants 
rely, involved the issue of appointed counsel. Those cases 
dealt with situations in which the consequence of indigence 
was inability to be heard in a court of law. 

There is no similarity between the facts in this case and the 
factual situation upon which this Court predicated its decision 
in Glenn v. Reed, 110 US. App. D.C. 85, 289 F. 2d 462 (1961). 
There a jealous woman withdrew her charge, upon which 
Glenn’s revocation was based, thus leaving no basis for revoca- 
tion. Here, the most that can be said of the facts appellant 
alleges is that the parole officer changed his mind about the 
necessity of revoking parole after the warrant had issued. 
There is no indication here that the information upon which 
the warrant had issued and upon which the revocation was 


allegedly based was not correct. Clearly, no basis exists here 
for such a finding as the Court made in Glenn. 


ARGUMENT 


I. The contention that appellant should be released because 
the hearings offered by the Board were not prompt hear- 
ings is without merit 


Appellant argues (Brief for Appellant, pp. 6-9) that he is- 
entitled under the parole statute to a reasonably prompt hear- 
ing; that the hearings offered him were not prompt hearings; 
that the Board cannot now afford him a prompt hearing, and 
that therefore the Board’s custody over him is invalid. Ap- 
pellant does not claim that the Board was guilty of unreason- 
able delay in according him his original hearing. He does say, 
however, that there has been an unreasonable delay in giving 
him a valid hearing. 

?This argument of the appellant assumes, without conceding, that the 


offers of new hearings in May and November, 1961 were offers of valid 
hearings (Brief for Appellants, p. 7). 
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A. There was no unreasonable delay in offering appellant a hearing with 
counsel and witnesses 


We agree that a hearing should be afforded to the prisoner 
within a reasonable time after he is retaken upon & warrant 
issued by the Board of Parole. United States ex rel. Buono v. 
Kenton, 287 F. 2d 534, 535 (C.A. 2, 1961), cert. denied, 368 
U.S. 846. But where the Board provides a hearing which is 
prompt, but invalid because of a procedural defect, and then, 
upon discovery of the defect, promptly offers a valid rehearing, 
there has been no unreasonable delay. Thus, in Pollard v. 
United States, 352 U.S. 354 (1956), a sentence of probation, 
invalid because of the petitioner’s absence from the courtroom, 
was imposed by a District Court in 1952. Two years later, 
upon his arrest for violation of probation, the court entered a 
formal judgment and commitment sentencing him to 2 years’ 
imprisonment and setting aside the earlier sentence. The 
Court held that this procedure did not violate either the speedy 
trial provision of the Sixth Amendment or Rule 32(a) of the 
Federal Rules of Criminal Procedure, which requires the im- 
position of sentence “without unreasonable delay.” 

The Court in the Pollard case merely applied the rule that 
the right to a speedy trial is necessarily relative, is consistent 
with delays, depends on the circumstances, and, while it secures 
tights to a defendant, does not preclude the rights of public 
justice. Beavers v. Haubert, 198 U.S. 77, 87 (1905); James 
v. United States, 104 U.S. App. D.C. 263, 261 F. 2d 381 (1958), 
cert. denied, 359 US. 930 (1959) ; King v. United States, 105 

-US. App. D.C. 193, 195, 265 F. 2d 567, 569 (1959), cert. denied, 
359 U.S. 998 (1959). Thus, a speedy trial has been held to be 
one which is conducted according to the prevailing rules and 
proceedings of law, free from arbitrary, vexatious, or oppressive 
delays. Shepherd v. United States, 163 F. 2d 974 (C.A. 8, 
1947); Chinn v. United States, 228 F. 2d lol (C.A. 4, 1955) ; 
see Stockton v. Massey, 34 F. 2d 96 (C.A. 4, 1929), cert. denied, 
281 US. 723 (1929). As that aspect of the Pollard case deal- 
ing with Rule 32(a) necessarily implies, these principles are 
a fortiori applicable, to the present cases, in which the right 
to a hearing without unreasonable delay is premised upon a 
statute and a Board rule. 


ll 


There was no arbitrary or deliberate delay in affording ap- 
pellants a valid hearing. Until the decision in Reed v. Butter- 
worth, 111 U.S. App. D.C. 365, 297 F. 2d 776 (1961), there was 
no decision of this Court or any other court which held that 
the United States Board of Parole was required to permit the 
testimony of a parolee’s witnesses at a revocation proceeding 
Other courts had indicated, moreover, that the Parole Board 
was not required to do so. United States ex rel. McCreary v. 
Kenton, 190 F. Supp. 689, 691 (D. Conn. 1960) ; Poole v. Stev- 
ens, 190 F. Supp. 988 (E.D. Mich. 1960). The decision in 
Butterworth was handed down on November 9, 1961. 

Promptly after that decision, although decisions of other 
courts indicated disagreement with this Court on the issue, 
an offer was made to appellant of a new hearing with the 
right not only to retain counsel, which had been offered earlier, 
but also to present voluntary witnesses. 


B. Even assuming that the offers of rehearings with counsel and wit- 
nesses came after a period of unreasonable delay, appellant would not 
be entitled to release 


Because there has been no unreasonable delay in affording a 


hearing to appellant, his argument that the failure to offer a 
prompt hearing cannot be remedied by an unreasonably de- 
layed hearing (Brief For Appellant, p. 9), is irrelevant. But 
assuming arguendo that there was an unreasonable delay in 


* Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 ( 1946) and Jfoore 
v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957) arose under the District 
of Columbia parole statute. Congress, moreover, codified the Fleming deci- 
sion by explicitly conferring the right to counsel, but did not state in its 
amendment that witnesses could be called. See D.C. Code § 24-206 as 
amended The federal statute was not amended in either respect. In Rob- 
bins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d (1959), the Court rejected the 
government's argument that the failure to amend the federal statute to 
afford counsel reflected a congressional intent not to permit counsel at fed- 
eral parole revocation hearings. But Robbins did not deal specifically with 
the question of witnesses. The Court stated only that a parolee at a rev- 
ocation proceeding had the right to “present testimony.” 106 U.S. App. D.C. 
at 52, 53. It wag not made clear whether this included the right to present 
witnesses or merely the right to present his own testimony. Moreover, the 
Board did permit the testimony of a parolee’s witnesses before the Board 
in Washington, D.C. See 27 Fed. Reg. 8489; 28 C.F.R. 2.22; 2.23, supra, 
p. 19. 
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offering appellant a valid hearing, it would not follow that he 
should be released. 

Thus, “error in the course of [even 2 criminal prosecution re- 
sulting in conviction] calls for the correction of the error, not 
the release of the accused.” Pollard v. United States, 352 U.S. 
354, 362 (1957); Dowd v. Cook, 340 U.S. 206, 210 (1951); 
Powell v. Alabama, 287 U.S. 45 (1932). The same principle is 
applicable in administrative procedings. F.C.C. v. Pottsville 
Broadcasting Co., 309 U.S. 134, 145 (1940). See also, Dorsey 
v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857 (1945), cert. denied, 
325 U.S. 590 (1945). Accordingly, on November 3, 1961, this 
Court unanimously denied a petition for leave to appeal in 
forma pauperis in a parole revocation case in which the peti- 
tioner had not been afforded the opportunity to be represented 
by counsel at his initial hearing, upon the ground that the rec- 
ord showed that “respondents twice offered petitioner a hear- 
ing at which he would be represented by counsel and that pe- 
titioner ha[d] failed to avail himself of the offer.” Krause v. 
Chappell, Misc. 1728, November 3, 1961. The Court thus 
ruled nothwithstanding the fact that the petitioner was first 
offered a rehearing with the opportunity to be represented by 
counsel four years after the invalid hearing. And the Sixth 
Circuit, in a recent decision, has indicated agreement that the 
offer of a new hearing cures the original defect. Singleton v. 
Stevens, 306 F. 2d 518, 516 (C.A. 6. 1962), citing several un- 
reported decisions in the Eastern District of Michigan to the 
same effect.‘ 

Appellants rely upon United States ex. rel. Buono v. Kenton, 
287 F. 2d 534, 536 (C.A. 2, 1961) cert. denied, 368 U.S. 846, 
to support their position, but that case, far from supporting 
their position, suggests that their position is erroneous. In 
Buono, the Second Circuit held that even though there had 
been unreasonable delay in conducting a parole revocation 
hearing, the parolee could not complain once a valid hearing 
were held, stating (287 F. 2d at 536): 


The proper time to object to an unreasonable delay 
in granting a hearing is during that unreasonable delay. 


‘Burdette vy. Stevenx, Civil No. 20,896 (E.D. Mich., November 17, 1960) ; 
Matter of Charles F. Leathead, No. 20,337 (E.D. Mich. 1960); Matter of 
Ollis H. Goodson, No. 20,249 (E.D. Mich. 1960). 
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Since custody at. that time is unlawful, habeas corpus 
might then lie to direct the release of a prisoner. 


When the court in Buono spoke of the possibility of habeas 
corpus lying to direct the release of a prisoner,’ it clearly con- 
templated a case in which no offer of a hearing is made to the 
petitioner even after the habeas corpus petition has been filed. 
If the decision in Buono does not apply where a proper hearing 
is offered but rejected, the decision would be meaningless, for 
then the parolee could guarantee his release by declining the 
offer. Moreover, if the contention of the appellant were ac- 
cepted, rehearings could be offered to few, if any, prisoners 
whose initial hearings were invalid. Virtually all parolees and 
mandatory releasees who were reincarcerated prior to the But- 
terworth decision would have to be released. We believe it is 
clear that the law requires no such result. 

Thus, even under the erroneous assumption that there was 
an unreasonable delay in offering appellant a hearing, appel- 
lant would not be entitled to be released. 


II. The Board’s offers of new hearings were in full compli- 
ance with the requirements of law 


Appellant contends that the new hearing offered him by the 
Board was inadequate because it did not (1) grant appellant 
the right to present witnesses and to confront and cross-ex- 
amine witnesses against him; (2) grant him the right to have 
counsel provided for him and to subpoena; (3) afford him the 
right to have the hearing in Rapid City, South Dakota, where 
his retained counsel and witnesses resided. (Brief for Appel- 
lant, p. 5.) Appellant claims that (1) the Board did not offer 
them by virtue of the Federal Parole Act, the due process clause 
of the Fifth Amendment, and the Administrative Procedure 
Act. Citing Griffin v. Illinois, 351 U.S. 12 (1956), he asserts 
that “the distinction between matters of right and matters of 
grace no longer apply (sic).” (Brief for Appellants, p. 12.) 
He further argues that “administrative agencies and regula- 
tory bodies have been given this right (of subpoena) as a mat- 
ter of course.” (Brief for Appellant, p. 13.) 


*But see United States ex rel. Nicholson v. Dillard, 102 F. 2d 94, 95-96 
(C.A. 4, 1939) (mandamus to obtain hearing is the appropriate remedy). 
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A. The background and theory of parole 


The statutory and constitutional issues raised by appellant 
cannot be fairly determined in the absence of an understanding 
of the basic theory of parole and parole revocation and their 
historical development since the modern parole system was 
inaugurated at New York’s Elmira Reformatory in 1876.° In- 
asmuch as 18 U.S.C. 4207 does not explicitly provide for any 
of the procedures claimed by appellants, such procedures may 
not fairly be read into the statute’s requirement that the pa- 
rolee be given an “opportunity to appear” before the Board if 
to do so would conflict with the generally accepted view of the 
operation of parole systems. Similarly, the concept of due 
process of law embodied in the Fifth Amendment to the Con- 
stitution of the United States is largely confined within the 
bounds of principles of justice “so rooted in the traditions and 
conscience of our people as to be rated as fundamental.” Cf. 
Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) ; Monroe v. 
Pape, 365 U.S. 167, 208 (1961) (Frankfurter, J., dissenting). 
In consequence, “differing rules of fair play, which through the 
years, have become associated with differing types of pro- 
ceedings” (Hannah v. Larche, 363 U.S. 420, 442 (1960), and 
the traditional practices of the federal government and the 
states, “constitute the most authoritative sources as far as ascer- 
taining * * *” whether any given procedure is required by due 
process. Cf. Betts v. Brady, 316 U.S. 455, 465 (1942). The 
history of parole also bears upon whether Congress intended 
the formal procedures of the Administrative Procedure Act to 
apply to parole revocation proceedings. 

The granting of parole has always been considered discre- 
tionary with the parole authorities, and not subject to judicial 
review. See e.g., Hines v. State Board of Parole, 293 N.Y. 254, 
56 N.E. 2d 572 (1944), in which the New York Court of Ap- 
peals, construing a typical statute vesting discretion in the 
Board to determine whether or not, and when, a prisoner should 
be released on parole, said (56 N.E. 2d at 573-574) : 


*The antecedents of the modern parole system and its early develop- 
ment are traced in 4 Attorney General's Survey of Release Procedures, Pa- 
rote (1939). See also Wilcox, The Parole of Adults from State Penal In- 
stitutions in Pennsylvania And in Other Commonwealths (1927). 
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The action of the Board [in deciding whether to 
parole] depends upon information in regard to the 
personal traits and characteristics of the individual con- 
victed and upon unanimous concurrence of the indi- 
vidual members of the Board acting upon such infor- 
mation and upon personal observations. The Board is 
to consider the prisoner's attitude towards society, 
towards the judge who sentenced him, towards the Dis- 
trict Attorney who convicted him and towards the po- 
liceman who arrested him and how the prisoner regards 
the crime for which he is imprisoned and his previous 
criminal career * * *. There are no statutory limita- 
tions upon the power of the Board upon due considera- 
tion of such matters, in its absolute discretion to refuse 
to release any prisoner upon parole. Furthermore, {a 
prisoner may be released on parole] only if the Board 
of Parole is of opinion that there is a reasonable proba- 
bility that if such prisoner is released he will live and 
remain at liberty without violating the law and that 
his release is not incompatible with the welfare of 
society. 


The same standard is incorporated into federal law. See 18 
US.C. 4203; Losieau v. Hunter, 90 U.S. App. D.C. 85, 193 F. 
2d 41 (1951). 

The concept of the Parole Board’s discretion has extended 
to parole revocation as well, and with reason. First, since a 
parole is premised upon such imprecise and indeterminate 
standards as compatibility “with the welfare of society”, 18 
U.S.C. 4203, there should be a body, familiar with the field and 
possessed of expertise, with authority to exercise the essentially 
discretionary, non-judicial function of assessing whether a pa- 
rolee’s less confined status remains compatible “with the wel- 
fare of society.” Thus, the United States Board of Parole, for 
example, has been broadly authorized by Congress to release 
prisoners on parole “upon such terms and conditions * * * as 
the Board shall prescribe * * *.” 18 U.S.C. 4203. The Board. 
consistently with the philosophy of parole and the purpose of 
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Congress, has established terms of parole which include con- 
ditions which are quite indeterminate. 
The determination of whether there has been a violation of 
conditions such as these clearly requires the exercise of an ex- 
tremely broad discretion. 
Second, even in the case of a clear violation, revocation of 
parole does not necessarily follow since, taking into account the 
manifold considerations which bear upon the question of 
whether the parolee remains a good parole risk (see Williams v. 
New York, 337 U.S. 241, 250 (1949)), the Board may deem 
revocation the least appropriate measure.’ Thus, in Hock v. 
Hagan, 190 F. Supp. 749 (M.D. Pa. 1960), the Court said (190 
F. Supp. at 751): 
A revocation hearing is not a trial, nor indeed is it pri- 
marily concerned with the commission of an offense. 
As a matter of fact, a prisoner having been granted his 
conditional freedom on parole, the sole question before 
the Board, the determination of which may be dele- 
gated to a single member or even an examiner, is 
whether the parolee, in the judgment of the Board, is 
still a good parole risk. 

See also Lopez v. Madigan, 174 F. Supp. 919, 921 (N-D. Calif. 

1959). 

The status of a parolee has always been considered sui generis. 
His status is unlike, for example, that of a defendant in a crimi- 
nal case, who is entitled to the full panoply of procedural safe- 
guards when put to trial for a criminal offense. Thus, a parolee 
has been variously viewed as a “ward” of the Parole Board 
(Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182, 184, 188 (1938) ; 
or as, in legal effect, a prisoner (United States ex. rel. Nichol- 
son v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939); Anderson v. 
Corall, 263 U.S. 193, 196 (1923) ; 4 Attorney General’s Survey 
of Release Procedures, Parole 247-248 (1939); State ez rel. 
McQueen v. Horton, 14 So. 2d 557, 560, 31 Ala. App. 71, aff'd., 
14 So. 2d 561, 244 Ala. 594 (1943); Overlade v. Wells, 127 


7 See 18 U.S.C. 4207 (“The Board may then, or at any time in its discre- 
tion, revoke the order of parole and terminate such parole or modify the 
terms and conditions thereof”). 
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N. E. 2d 689, 691 (Ind. 1955) ; People v. Denne, 297 P, 2d 451, 
456 (Dist. Ct. App. 1956) ; See ALI Model Penal Code, Tenta- 
tive Draft No. 5, § 305.21, comment, p. 116 (1956) ; cf. 45 Cong. 
Rec. 6377, 61st Cong., 2d Sess. (1910) (debates on first federal 
parole act: “* * * the prisoner [on parole] is under the ab- 
solute control of the Board * * *.”), or as one in the con- 
structive custody of the penitentiary (The National Confer- 
ence on Parole, Parole in Principle and Practice, 114-115) 
(address by Attorney General Brownell) ; United States ex rel. 
Nicholson v. Dillard, 102 F. 2d 94, 96 (C.A. 4, 1939); Note, 
Parole Revocation Procedures, 65 Harv. L. Rev. 309, 310 
(1951) ;Baumhoff v. United States, 200 F. 2d 769, 770 (C.A. 
10, 1952); United States ex rel. Rowe v. Nicholson, 78 F. 2d 
468, 469 (C.A. 4, 1935), cert. denied, 296 U.S. 573 (1936) 
(parole is merely “an extension of the prison walls’); see 
Ughbanks v. Armstrong, 208 U.S. 481, 488 (1908); Kadish, 
Legal Norm and Discretion in the Police and Sentencing 
Processes, 75 Harv. L. Rev. 904, 924-925 (1962) ; Wilcox, The 
Parole of Adults from State Penal Institutions in Pennsylvania 
And In Other Commonwealths 21 (1927). Similarly, if he vio- 
lates the terms of his parole, his status is that of an “escaped 
convict,” Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182, 188 
(1935), cert. denied, 305 US. 595 (1939; Anderson v. Corall, 
263 U.S. 193 (1923) ; United States ex rel. Nicholson v. Dillard, 
102 F. 2d 94, 96 (C.A. 4, 1939) ; Zerbst v. Kidwell, 304 US. 339, 
361 (1938); Fuller v. State, 122 Ala. 32, 26 So. 146 (1899) ; 
Anderson v. Alexander, 191 Ore. 409, 422 (1951) ; See Note, 65 
Harv. L. Rev. 309, 311 (1951). 

This view of the status of a parolee or conditional releasee 
is derived from the traditional view that parole and conditional 
release are acts of administrative or legislative grace, entitling 
the parolee or mandatory releasee to no constitutional protec- 
tions upon revocation. See, e-g., Fleming v. Tate, 81 US. 
App. D.C. 205, 156 F. 2d 848 (1946) * 


* Other explanations of the lack of procedural protection which a parolee 
ig entitled to claim are that the parolee accepts the terms of his parole and 
thus as a matter of contract agrees to the revocation procedures followed 
by the board, and that the parolee is given full protection at his criminal 
trial and is entitled to no additional protection thereafter. See generally 
ALI, Model Penal Code, Tentative Draft No. 5 (1956) § 305.21, comment 
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In view of this generally accepted status of a parolee or 
mandatory releasee, and of the theory of parole as an act of 
administrative or legislative grace, it is not surprising to find 
that the authors of the classic study of parole problems felt 
compelled to explain why any hearing at all ought to be granted 
to parolees upon revocation of parole. See 4 Attorney Gen- 
eral’s Survey of Release Procedures, Parole 246 (1939). The 
survey observed that (id. at 245) : 


In general hearings at which the nature and circum- 
stances of the violation are discussed, and at which the 
alleged violator is given an opportunity to present his 
side of the story, are discretionary with the paroling 
authorities. 


The Survey found that in 1939 violators were afforded a chance 
to be heard in twenty-two American jurisdictions, but were 
denied a hearing in nineteen jurisdictions. Jbid. See also 
Pigeon, Probation & Parole in Theory and Practice 191 (1942) ; 
1 Davis, Administrative Law Treatise § 7.16 (2958). 

It is evident, from this summary of attitudes, theories, and 
practices concerning parole and parole revocation, that the 
traditional view of parole revocation has never contemplated 
any sort of formal “trial” to determine whether parole or 
mandatory release should be revoked. The fundamental con- 
flict in American jurisdictions has not been about the particular 
procedures to be followed in revocation hearings, but, on the 
contrary, about whether any hearing at all should be allowed. 
It is with this history in view that the claims of appellant must 
be considered. 


B. Neither the Constitution nor the Federal parole statute entitled appel- 
lant to confront and cross-examine the witnesses who furnish the infor- 
mation upon which the Board acts to revoke parole 


(1) The alleged rights to confrontation and cross-examination are not 
conferred by the Federal Parole Act 


a. In Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 
(1946), this Court held that the District of Columbia parole 


p. 116; Note, Parole Revocation Procedures, 65 Harv. L. Rev. 309, 310 (1951) ; 
Kadish, Legal Norm and Discretion in the Police and Sentencing Processes, 
75 Harv. L. Rev. 904, 920 (1962). 
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statute, in providing that the retaken parolee “shall be given 
an opportunity to appear before [the] Board”, required that 
the parolee be given the opportunity to retain counsel and to 
present testimony. But the Court emphasized that its decision 
was a narrow one (81 U.S. App. D.C. at 206, 156 F. 2d at 849): 


The limits of this decision must be carefully and 
emphatically stated. Appellant urges that the presence 
of counsel would convert the hearing into a legal battle; 
* * * that the hearings would be prolonged; * * * that 
the rules of evidence would be invoked; * * * and that 
‘Without doubt there are other procedural problems, 
presently unforeseen, that would rear their heads to 
plague the parole system.’ Not one of these results 
is to be understood as following from our holding in this 
case. *** + 


In short, the Court in Fleming was very careful to disclaim 
any intention of requiring Parole Board revocation proceedings 
to bear the accoutrements of a formal trial. Accord. Wash- 
ington v. Hagan, 287 F. 2d 332, 333 (C.A. 3, 1960); Hiatt v. 
Compagna, 178 F. 2d 42, 46 (C.A. 5, 1949), affirmed by an 


equally divided court, 340 U.S. 880 (1950); United States ex 
rel. McCreary v. Kenton, 190 F. Supp. 689, 691 (D. Conn. 
1960) ; Hock v. Hagan, 190 F. Supp. 749, 751 (M.D. Pa. 1960); 
Lopez v. Madigan, 174 F. Supp. 919 (N.D. Calif. 1959). 

b. The legislative history of 18 U.S.C. 4207 supports the 
view that Congress, in specifying that a parolee rearrested on 
parole-violation charges be given an “opportunity to appear” 
before the Board of Parole prior to revocation of the parole, 
never contemplated that he should be given a formal hearing 
with all the normal incidents of a trial on the charges. 

The section in question is based on Section 6 of the Act of 
June 25, 1910, c. 387, 36 Stat. 820, which read in pertinent part, 
and in substantially the same language as at present, as follows: 

At the next meeting of the board of parole held at 
such prison after the issuing of a warrant for the retak- 
ing of any paroled prisoner, said board of parole shall 
be notified thereof, and if said prisoner shall have been 
returned to said prison, he shall be given an opportunity 
to appear before said board of parole, and the said 
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board may then or at any time in its discretion revoke 
the order and terminate such parole or modify the terms 
and conditions thereof.* * * 


The bill which became the 1910 Act was S. 870, 61st Cong. 
Section 6 of this bill, in its original form, had provided in per- 
tinent part, and in substantially the same language as that set 
forth above, as follows (see Senate Bills, vol. 299, part 2 
[Senate Bills, 61st Congress, Nos. 861-1360") ) : 


‘At the next meeting of the board of parole, held at 
such prison, after the issuing of a warrant for the retak- 
ing of any paroled prisoner, said board of parole shall 
be notified thereof, and if said prisoner shall have been 
returned to said prison he shall be given an opportunity 
to appear before said board of parole, and the said board 
may, after such opportunity has been given, or in case 
said prisoner has not been returned, declare said prisoner 
to be a delinquent and bond forfeited, and he shall, 
whenever arrested by virtue of said warrant, be there- 
after imprisoned in said prison for the unexpired term 
of sentence of such prisoner at the time the delinquency 
is declared * * *. 

The bill was reported from the Senate Judiciary Committee 
without amendment, and without a written report (45 Cong. 
Ree. 102), and subsequently passed the Senate without amend- 
ment (45 Cong. Rec. 1532). 

The House Judiciary Committee, in reporting out the bill 
as thus passed by the Senate, amended it by striking it out 
in its entirety except for the enacting clause and substituting a 
new bill. See H. Rep. 1341, 6lst Cong., 2d sess., p.1. The 
section of the House Committee’s proposed substitute bill 
which corresponded to Section 6 of the Senate bill, supra, was 
Section 4. It provided in pertinent part (id., p. 2): 

At any time during the period of parole the board by 
which the prisoner was released may, in its discretion, 
revoke the order and terminate such parole or modify 
the terms and conditions thereof. * * * 


It is to be noted that the House Committee’s substitute bill 
eliminated entirely the requirement that the parolee be given 
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an “opportunity to appear” before the Parole Board prior to 
revocation of parole. The Committee’s explanation of its pro- 
posed substitute bill made it clear that, under the bill, “[t]he 
board may at any time revoke any order of parole or modify its 
conditions” (id., p. 3). 

The House Committee’s substitute bill passed the House 
without amendment (45 Cong. Rec. 6377) following brief con- 
sideration on the House floor (id. 6373-6377), during which it 
was pointed out that, under the bill, parole would be “revocable 
at any time that this parole board may elect to revoke it” (id. 
at 6374). 

Thereafter, the Senate disagreed to the House amendment of 
its bill (substituting a new bill); the House insisted on its 
amendment, and conferees were appointed (45 Cong. Rec. 6773, 
7103). The bill which emerged from the conference consisted 
of ten sections, of which seven were taken from the bill as 
passed by the Senate, and three from House’s substitute bill. 
See H. Rep. 1701, 61st Cong., 2d sess. [Conference Rep’t], p. 5. 
Among the seven sections taken from the Senate bill, in slightly 
modified form, was Section 6, supra, pp. 43, 44, which con- 


tained the “opportunity to appear” language (id., pp. 2, 5). 
The “Statement of Managers on Part of the House” (id., p. 5) 
stated: 


The report is of an amended bill, of which the first 
six sections and the last section are amended from the 
Senate act, and sections 7, 8, and 9 are substantially 
sections 5, 6, and 7 of the House substitute. 

The board of parole is made up substantially as rec- 
ommended by the Senate. The time that the prisoner 
must serve before parole and the provisions for parole 
officers, gratuities, and as to prisoners in state reforma- 
tories are adopted from the House substitute. The Sen- 
ate requirement of a bond and the House provision for 
advertisement of applications for parole are omitted. 
The rest of the substitute is substantially common to 
both bills, the language only being varied. [Italics 
supplied] 


For present purposes, the significant language of the Confer- 
ence Report is that in italics, supra. The conferees considered 
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Section 6 of the original Senate bill (requiring that a parolee 
be given an “opportunity to appear,” etc., before parole could 
be revoked) and Section 4 of the House substitute bill (making 
parole-revocation entirely discretionary with the Board, with- 
out the necessity of according the parolee an “opportunity to 
appear”) to be “substantially” identical provisions. It is in- 
conceivable that the conferees would have thus described these 
sections if the “opportunity to appear” provision of Section 
6 of the Senate bill had ever been intended to connote a formal 
hearing with all the accoutrements of a trial. 

The Conference Report, including the above-quoted “State- 
ment of Managers on Part of the House,” was thereafter read 
in the House (45 Cong. Rec. 8834-8835) and was agreed to 
without further debate (id. 8911). It was likewise read in 
the Senate and agreed to without further debate (id. 8873- 
8874). Theconference bill thus was enacted into law. 

It is submitted that the legislative history of Section 6 of 
the Act of June 25, 1910, on which 18 U.S.C. 4207 is substan- 
tially based, provides affirmative evidence that Congress never 
contemplated that the “opportunity to appear” clause required 
a full-dress hearing of the type appellants demand. 

c. The probation revocation cases are also highly relevant 
in assessing whether the words “opportunity to appear” in 
18 U.S.C. 4207 encompass the procedures which appellants 
claim are necessary. The Probation Act, now 18 U-S.C. 3653, 
requires that the probationer must be “taken before the court,” 
thus entitling him to a hearing, Escoe v. Zerbst, 295 U.S. 490 
(1935). But “[t]his does not mean that he may insist upon 
a trial in any strict or formal sense,” Jd. at 493. Thus, in Burns 
v. United States, 287 U.S. 216 (1932), the Supreme Court, in 
an opinion written by Chief Justice Hughes, sustained a proba- 
tion revocation pursuant to a summary hearing over the pro- 
bationer’s contention, inter alia, that he was entitled “to a 
hearing upon * *.* charges according to the established rules 
of judicial procedure.” 287 U.S. at 219.° Hearings under the 


* One of the two cases principally relied upon by the petitioners in Burns— 
and rejected by the Supreme Court—was State v. Zolantakis, 70 Utah 296, 
259 Pac. 1044 (1927) (see 287 U.S. at 219), in which the Utah Court stated 
that in a revocation hearing the probationer must “be given the right to 
eross-examination” 70 Utah at 305, 259 Pac. at 1047. 
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Probation Act are frequently extremely summary in nature, 
see, e.g., Bernal-Zazueta v. United States, 225 F. 2d 64 (C.A. 
9, 1955), and it has been held in this Circuit that a court may 
extend the probation period by an ex parte order, U nited States 
v. Freeman, 160 F. Supp. 532 (D.D.C. 1957), affirmed, 103 
US. App. D.C. 15, 254 F. 2d 352 (1958) ; and cf. Manning v. 
United States, 164 F. 2d 827 (C.A. 5, 1947), cert. denied, 332 
US. 792 (1947); Buhler v. Pescor, 63 F. Supp. 632 (W.D. Mo. 
1945).*° 

d. In determining the intent of Congress on the question of 
confrontation and cross-examination, this Court should con- 
sider the extrinsic evidence. The most likely “adverse wit- 
nesses” are the United States Probation Officers. To require 
these officials to appear at hundreds of revocation hearings an- 
nually, convened in many instances at places distant from 
areas under their supervision, would render it impossible for 
them to carry on their normal duties. Congress could not have 
contemplated such a disruption of long-settled functions and 
responsibilities. The Board, moreover, lacks statutory power 
to take oaths, pay witness fees, or to compel the attendance of 
other likely adverse witnesses, e.g., persons who supply infor- 
mation to Probation Officers. Absent such power, the right to 
cross-examination would be illusory. The failure of Con- 
gress to authorize the Board to exercise subpoena power, pay 
witness fees, and administer oaths compels the conclusion that 
Congress did not contemplate cross-examination ; to conclude 
otherwise is to assume that Congress did a futile thing—allow- 
ing cross-examination but failing to provide the wherewithal 
for its exercise. Thus, decisions in other jurisdictions hold that 
the statute does not require the Board to permit confrontation 
and cross-examination in parole revocation proceedings. Hatt 
v. Compagna, 178 F. 2d 42, 46 (C.A. 5, 1949) affirmed by an 
equally divided Court, 340 U.S. 880 (1950). Accord, United 
States ex rel. McCreary v. Kenton, 190 F. Supp. 689, 691 (D. 
Conn. 1960) (“Revoking of parole * * * is not, under the 


© See also McClintre, Addresses on Provation 7 (1931) ; Jianole v. United 
States, 58 F. 2d 115 (C.A. 8, 1982) ; United States v. Van Riper, 99 F. 2a 
816, 819 (C.A. 2, 1938; Kaplan v. United States, 234 F. 2d 345, 3AS-—349 (C.A. 
8, 1956) ; Bennett v. United States, 158 F. 2d 412 (C.A. 8, 1942), cert. de- 
nied, 331 U.S, 822 (1947). 
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statutes, intended to be determined by means of the full-dress 
adversary proceedings of a trial with right to summon wit- 
nesses, right of confrontation, etc. [emphasis added]) ; Hock 
y. Hagan, 190 F. Supp. 749, 751 (M.D. Pa. 1960) ; cf. Fuller v. 
State, 122 Ala. 32, 26 So. 146 (1899); ALI Model Penal Code, 
Prop. Final Draft No. 1, § 305.16 (1961). Cf. Christianson v. 
Zerbst, 89 F. 2d 40 (C.A. 10. 1937), holding that the Board may 
revoke parole on the basis of hearsay evidence, necessarily pre- 
cluding confrontation and cross-examination. See also 2 Davis, 
Administrative Law Treatise, § 14.15, p. 328 (1958) ; State ex 
rel. McQueen v. Horton, 31 Ala. App. 71; 14 So. 2d 557; af- 
firmed, 244 Ala. 594, 14 So. 2d 561 (1943). 


(2) The alleged rights are not conferred by the Federal Constitution 


Historically, as Fleming v. Tate and other cases cited ear- 
lier demonstrate, any procedural protections afforded parolees 
have always been considered to be of statutory, rather than 
constitutional, dimension. “The question,” said this Court 
in Fleming, “is one of statutory construction. No constitu- 
tional right is involved, as parole is a matter of grace.” 81 
U.S. App. D.C. 205, 206, 156 F. 2d 848, 849 (1946). See also, 
Moore v. Reid, 100 U.S. App. D.C. 373, 246 F. 2d 654 (1957) ; 
United States ex rel. Harris v. Ragen, 177 F. 2d 303 (C.A. 7, 
1949) (The right to a parole violation hearing is “not con- 
stitutional’’). 

One who is charged with violating the criminal laws is en- 
titled to a judicial trial with all its traditional trappings—the 
unanimous verdict of a jury of twelve, presumption of inno- 
cence, proof beyond a reasonable doubt, ete. But once he has 
been duly convicted, the Constitution does not require formal 
procedure in determining how he shall pay his debt to society. 
For example, the nature of the hearing, if any, to be accorded to 
@ prisoner charged with violating prison regulations—on the 
outcome of which will depend such matters as whether he will 
forfeit accumulated “good time,” or be deprived of prison priv- 
ileges, obviously may be less surrounded by the safeguards nor- 
mally associated with a judicial trial. 

Thus, in Williams v. New York, 337 U.S. 241 (1949), the 
Supreme Court upheld a death sentence imposed by a state 
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court on the basis of “information supplied by witnesses with 
whom the accused had not been confronted and as to whom 
he had no opportunity for cross-examination or rebuttal.” 337 
US. at 243. The decision turned in part upon the historically 
different treatment of trial and sentencing procedures.* A 
long line of cases have followed the Williams holding,” and 
have extended it so as to reject the claim of a due process right 
to inspect a pre-sentence report. Friedman v. United States, 
200 F. 2d 690 (C.A. 8, 1952), cert. denied, 345 U.S. 926 (1954) ; 
United States v. Greathouse, 188 F. Supp. 765, 766 (M.D. Ala. 
1960); United States v. Durham, 181 F. Supp. 503 (D.D.C. 
1960); State v. Moore, 49 Del. 29, 108 A. 2d 675 (Sup. Ct. 
1954). See Klingstein v. United States, 217 F. 2d 711, 713 
(C.A. 4, 1954). 

In post-sentencing proceedings, too, the Supreme Court has 
regularly adhered to the view that the Constitution does not re- 
quire formal proceedings. Thus the Supreme Court, through 
Chief Justice Hughes, said in upholding a summary proceeding 
on revocation of federal probation (Burns v. United States, 287 
US. 216. 220(1932)): 


Probation is thus conferred as a privilege and cannot 


be demanded asa right. It is a matter of favor not of 
contract. * * * The defendant stands convicted; he 


“The Williams case presents a cogent parallel to this case, The sentence 
ing court in Williams first ascertained the facts concerning the defendant's 
background and then exercised its discretion to impose the death sentence. 
This is analogous to the Board's function of first determining whether a vio- 
lation of parole has occurred and then deciding whether to revoke parole. 
If, as Williams held, in neither phase of the sentencing was there a consti- 
tutional right to confrontation or cross-eXamination, the same result should 
obtain in the dual phases of the Board's determination. 

2 B.g., Solesbee v. Balkcom, 339 U.S. 9 (1950) : Thomas v. Teets, 220 F, 2d 
232 (C.A. 1955): Zeff v. Sanford, 31 F. Supp. 736, 738 (N.D. Ga. 1940) ; 
ALI, Model Penal Code, Tent. Draft No, 2, § 707 (5), pp. 54-55 (1956) ; see 
Note, Employment of Social Investigation Reports in Criminal and Juvenile 
Proceedings, 58 Colum. L. Rev. 702 (1958) : People v. Giles, 70 C.A. 2d Supp. 
872, 172 P. 2d 623 (Sup. Ct. App. 1945) : State v. Moore, 108 A. 2d 675, 49 Del. 
29 (Sup. Ct. 1954): United States v. Durham, 181 F. Supp. 503 (D.D.C. 
1960) ; United States v. Greathouse, 188 F. Supp. 765, 766 (M.D. Ala., 1960) ; 
Klingstein v. United States, 217 F. 2d 711, 713 (C.A. 4. 1954) ; Friedman v. 
United Statex, 200 F. 2d 690 (C.A. 8, 1952) ; cert. denied, 345 U.S. 926 (1954) ; 
compare, Report of the Advisory Committee (on Federal Rules of Criminal 
Procedure), proposed Rule 32(c) (2), with Rule 32, F.R. Cr. P. 
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faces punishment and cannot insist on terms or strike a 
bargain. 

And in Escoe v. Zerbst, 295 U.S. 490, 492 (1935), the Court, 
speaking through Mr. Justice Cardozo, discussed the process 
due a probationer whose probation had been revoked in these 
terms: 

In thus holding [that the probationer was entitled to 
a hearing under the probation statute] we do not accept 
the petitioner’s contention that the privilege has a basis 
in the Constitution. Probation or suspension of sen- 
tence comes as an act of grace to one convicted of crime, 
and may be coupled with such conditions with respect 
to its duration as Congress may impose. Burns v. 
United States, 287 U.S. 216. 


This statement in the Escoe case was reaffirmed by the Supreme 
Court in the recent case of Jay v. Boyd, 351 U.S. 345 (1956). 
Thus, in State v. Benes, 16 N.J. 389, 108 A. 2d 846 (1954), 
Judge Brennan, now Mr. Justice Brennan, held for the New 
Jersey Supreme Court that due process did not require that a 
probationer whose probation had been revoked be permitted to 
see the report of his mental condition prepared by a state hos- 
pital which the court used in deciding whether imprisonment 
should be imposed, or to cross-examine the hospital personnel 
who prepared the report. 

The parolee not only has had his day in court, but his sen- 
tence of imprisonment remains unserved. Parole is part, not 
the end, of punishment. As “a part of the course of treatment 
designed by the State for people who break the law of the 
State,” * parole is, both legally and practically, a part of the 
sentence imposed on the convicted defendant. 

Thus, as noted supra, pp. 16-17, it has long been recognized 
that the granting of a parole does not change the status of a 
prisoner; it merely “pushes back the prison walls” and allows 
him wider freedom of movement while serving his sentence. 
The paroled prisoner is legally in custody the same as the pris- 
oner allowed the liberty of the prison yard, or of working on 


* National Commission on Law Observance and Enforcement, Report of 
the Advisory Committee on Parole (1931), p. 298. 
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the prison farm. The realm in which he serves has been ex- 
tended. See 18 U.S.C. 4203; Anderson v. Corall, 263 US. 193, 
196 (1923); United States ex rel. Rowe v. Nicholson, 78 F. 2d 
468, 469 (C.A. 4, 1935) ; National Commission on Law Observ- 
ance and Enforcement, Report on Parole (1931), pp. 129-130. 
In contemplation of law, therefore, the parolee is still a pris- 
oner. Anderson v. Corall, supra; United States ex rel, Nichol- 
son v. Dillard, 102 F. 2d 94, 96 (C.A. 4 1939).** While he is on 
parole, he is a ward of the Parole Board. Story v. Rives, 68 App. 
D.C. 325, 97 F. 2d 182, 184, 188 (1938). whose paramount in- 
terest lies in rehabilitating him. His relationship to the Board 
is closely analogous to that of convict to warden. 

The historical conception of parole as a “matter of grace” 
(Fleming v. Tate, supra) and as a privilege is extremely impor- 
tant in assessing appellant’s constitutional claims. Appellant 
relies upon the dictum in Hannah v. Larche, 363 U.S. 420, 442 
(1960), where the Supreme Court considered the alleged right 
of witnesses appearing before the Civil Rights Commission to 
cross-examination: 


[W]hen governmental agencies adjudicate or make 
binding determinations which directly affect the legal 
rights of individuals, it is imperative that those agencies 
use the procedures which have traditionally been asso- 
ciated with the judicial process. [Emphasis added.] * 


Apart from the fact that this statement was made in a case 
where the issue involved the procedures constitutionally re- 
quired in a non-adjudicatory proceeding, and was thus un- 
necessary to the decision of the case, the statement, as applied 
to this case, begs the question. For the very issue here is 
whether a parole revocation proceeding affects the parolee’s 
“legal rights” or only his privilege, conferred wholly as a 
matter of grace, to be out on parole. The Burns and Escoe 
cases were decided precisely on the basis that the probationer 
had no “legal rights” which were affected by the decision to 
revoke probation. 

The Court in Hannah, moreover, said that “the requirements 
of due process frequently vary with the type of proceeding 


“See also the additional authorities cited, supra, pp. 16-17. 
* Brief for Appellants, p. 16. 
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involved,” and that whether confrontation and cross-examina- 
tion must be allowed depends upon “both the nature and 
function” of the agency conducting the hearing. 363 US. at 
440. Finally, the Court said (363 US. at 442): 


[A]s a generalization, it can be said that due process 
embodies the differing rules of fair play, which through 
the years, have become associated with different types 
of proceedings. Whether the Constitution requires 
that a particular right obtain in a specific proceeding 
depends upon a complexity of factors. The nature 
of the proceeding, and the possible burden on that 
proceeding, are all considerations which must be taken 
into account. [Emphasis added.] 


Appellant also relies upon Greene v. McElroy, 360 US. 474 
(1960) (Brief for Appellant, p. 16), where the Court held that, 
absent explicit authorization, it would not find that an aero- 
nautical engineer, employed by a private contractor on private 
property, could be barred from following his profession by 
governmental revocation of his security clearance without 
allowing him to confront and cross-examine witnesses and to 
inspect documentary evidence. The Court expressed doubt 
about the validity of such action if the statute were construed 
to authorize it. Specifically, appellant cites the following 
language from the opinion (360 US. at 496): 


[W]here governmental action seriously injures an in- 
dividual, and the reasonableness of the action depends 
on fact findings, the evidence used to prove the Govern- 
ment’s case must be disclosed to the individual so that 
he has an opportunity to show that it is untrue. 


Greene v. McElroy, however, dealt with the right of an 
individual ‘to hold specific private employment and to follow 
a chosen profession free from unreasonable governmental inter- 
ference,” 360 U.S. 474, 492. It did not involve the withdrawal 
of a status historically viewed as a privilege. The distinction 
is vital, as the decision of the Supreme Court in Cafeteria 
Workers Union v. McElroy, 367 U.S. 886 (1961) makes clear. 
In the Cafeteria Workers case the Court considered whether, 
consistent with the due process clause of the Fifth Amendment. 
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the Navy could exclude from the premises of the Naval Gun 
Factory a cook employed by a private concern which operated a 
restaurant under contract with the Government, without any 
hearing whatever. for security reasons. Holding that it could, 
the Court relied heavily upon the “unquestioned authority 
which commanding officers of military installations have exer- 
cised throughout our history,” 367 U.S. 892, and specifically 
noted that (Jd.,n. 7) “[t]he contrast with the history of the se- 
curity program involved in Greene v. McElroy is striking. 
There it was pointed out that prior to World War II, only spo- 
radic efforts were made to control the clearance of persons who 
worked in private establishments which manufactured ma- 
terials for national defense.” While this comparison was made 
for the purpose of demonstrating the relatively easier task in 
the Cafeteria Workers case of finding the requisite statutory 
authorization, it also decisively influenced the constitutional 
result. Thus, the Court noted that “[d]Jue process * * * is 
compounded of history, reason, the past course of decisions,” 
(367 U.S. at 895) and said that the federal government “[i]n 
that proprietary military capacity * * * has traditionally exer- 
cised unfettered control” over federal military establishments. 
367 U.S. at 896° Most significantly, the court declared (367 
US. at 895): 


[C]onsideration of what procedures due process may re- 
quire under any given set of circumstances must begin 
with a determination of the precise nature of the gov- 
ernment function involved as well as of the private in- 
terest that has been affected by government action. 


“See also, Beard v. Stahr, 200 F. Supp. 766 (D.D.C. 1961), where a 
regular Army Officer ordered removed from the active list after a hearing 
before a special Army board, challenged the fairness of the hearing on the 
ground that the Board had failed, for lack of statutory authority, to sub- 
poena a principal witness against him for cross-examination. The three- 
judge court, holding the dismissal valid, reviewed the “continual practice 
and an unvarying understanding on the part of the President and the 
Congress, that the two provisions of the Constitution [Article II, Section 2 
and Article I. Section 8, Clause 14] comprise plenary disciplinary power, 
not limited by any other clause of the Constitution, to dismiss officers from 
the active service at will at any time, While continuous legislative and 
executive construction is not conclusive, nevertheless, it is entitled to great 
weight in interpreting the Constitution * * *” 200 F. 2d at 771. 
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Where it has been possible to characterize that private 
interest (perhaps in over-simplification) as a mere 
privilege subject to the Executive’s plenary power, it has 
traditionally been held that notice and hearing are not 
constitutionally required.” 


Thus, the principle upon which the Supreme Court decided the 
Burns and Escoe cases remains fully valid. 

b. Since there is no constitutional right to a hearing, it fol- 
lows a fortiori that there is no constitutional right to any par- 
ticular procedure in a hearing that is nevertheless accorded. 
Thus, in United States v. Nugent, 356 US. 1 (1953), the 
Court held, inter alia, that the due process clause did not re- 
quire that a registrant claiming exemption as a conscientious 
objector be permitted to see the FBI report which was sub- 
mitted after the FBI had investigated the claim. The Court 
required only that a “fair resume” of any adverse evidence 
in the investigator's report be given to the registrant. In 
Carlson v. Landon, 342 US. 524 (1952), the Court upheld 
the constitutionality of a statute which authorized the Attor- 
ney General, in his discretion, to hold in custody without bail, 
pending a determination as to deportability, aliens who are 
members of the Communist Party where there are reasonable 
grounds to believe that their release on bail would endanger the 
safety and welfare of the United States. Although the finding 
with respect to the petitioner in that case was made on the 
basis of confidential information, the refusal of bail was held 
not to be an abuse of power or violative of due process. Aliens, 
who have met every congressionally-established qualification 
for admission to this country, may be validly denied entry on 
the basis of “information of a confidential nature, the disclosure 
of which would be prejudicial to the public interest,” and with- 
out any hearing whatsoever. The Supreme Court so held in 
the case of an alien wife of an American citizen, United States 
ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950) and in the 
case of a former resident alien, Shaughnessy v. United States 


The court here cited, inter alia, Knauff v. Shaughnessy, 338 U.S. 537 
(1950) and Jay v. Boyd, 351 U.S. 345, 354-358 (1956). 
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ex rel. Mezei, 345 U.S. 206 (1953). And a long-resident. but 
deportable alien, found to have satisfied congressionally-estab- 
lished requirements for eligibility for suspension of deportation, 
may be refused suspension by an inquiry officer on the basis 
of confidential information, the disclosure of whica would be 
prejudicial to the public interest, safety or security. Jay v. 
Boyd, 351 U.S. 345 (1956).* 

c. In assaying due process claims, it is necessary to consider 
“t]he nature of the proceeding, and the possible burden on 
that proceeding,” Hannah v. Larche, 363 U.S. 420, 442 (1960). 
Thus in Burns v. United States, 287 U.S. 216, 222 (1932), the 
Court, in justifying the summary nature of probation revoca- 
tion proceedings, said that “otherwise probation might be more 
reluctantly granted or, when granted, might be made the occa- 
sion of delays and obstruction which would bring reproach 
upon the administration of justice [citing cases].” 

It is apparent that to require confrontation and cross-exam- 
ination at parole revocation proceedings would render such 
proceedings prolonged and litigious—a result foresworn by 
this Court in Fleming v. Tate. It.is also clear that the nature 
of the information relied upon by the Board to determine 
whether parole should be revoked would be unavailable if such 
information were limited to that adduced by witnesses subject 
to cross-examination. Compare Williams v. New York, 337 
USS. at 250, where the Supreme Court, in upholding a death 
sentence imposed on the basis of information supplied by wit- 
nesses with whom the accused had not been confronted and as 
to whom he had no opportunity for cross-examination, relied in 
part upon the fact that “most of the information now relied 


* Even tn cases where a right, and not a privilege, is clearly involved, and 
where there is actual reliance upon uddisclosed information, there may 
be circumstances which will justify a withholding of the right on the 
basis of confidential information. Thus, in Dayton v. Dulles, 102 U.S. App. 
D.C. 372, 254 F. 2d 71 (1958), reversed on other grounds, 357 U.S. 144, 
this Court sustained the administrative denial of a passport based in 
part. upon undisclosed information and sources, justifying the nondis- 
closure on the ground that disclosure would compromise investigative 
sources and methods and interfere with the Government's ability to obtain 
reliable information. See also, Bailey v. Richardson, 8 U.S. App. D.C. 
248, 182 F. 2d 46 (1950), affirmed by an equally-divided Court, 341 U.S. 
918 (1951). 
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upon by judges to guide them in the intelligent imposition 
of sentences would be unavailable if information were re- 
stricted to that given in open court by witnesses subject to 
cross-examination.” 337 U.S. at 250. Moreover, as we have 
noted, supra, in connection with the statutory argument, the 
most likely adverse witnesses are United States Probation Offi- 
cers, and to require these officials to appear at hundreds of revo- 
cation proceedings annually, convened in many instances at 
places greatly distant from areas under their supervision, would 
be to impose a tremendous burden on the parole system. 

The burden on the parole system which would follow a 
requirement that confidential documents be released must 
also be taken into account. The compromising of sources of 
information concerning parole violation could only weaken 
the system and reduce the willingness of the Board to grant 
parole. Compare Burns v. United States, supra; Zerbst v. 
Kidwell, 304 U.S. 359, 363 (1938). 


C. The Board’s offers of new hearings contemplated providing appellants 
with the opportunity to present witnesses to the extent required by the 
decisions of this court and by law 


Appellant contends that the new hearings offered by the 
Board failed to comply with the requirements of law because 
they did not contemplate the subpoenaing of witnesses. 


(1) The due process clause of the Fifth Amendment does not require that 
compulsory process be available in parole revocation proceedings 


As demonstrated supra, p. 24 et seq., parole revocation pro- 
cedures do not have constitutional dimensions, and therefore 
the Fifth Amendment is simply inapplicable. Moreover, the 
Fifth Amendment does not require compulsory process. Low 
Wah Suey v. Backus, 225 U.S. 460, 470 (1912) (Due Process 
Clause does not require the furnishing of compulsory process in 
a deportation hearing); See also Sibray v. United States, 227 
Fed. 1 (C.A. 3, 1915); cf. Deviny v. Campbell, 90 U.S. App. 
D.C. 171, 194 F. 2d 876, cert. denied, 344 U.S. 286 (1952); 1 
Davis, Administrative Law Treatise, § 8.15, pp. 584-585 (1958), 
and cases cited; State ex rel. McAnally v. Goodier, 195 Mo. 
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551, 93 S.W. 928 (1906); * Brinkley v. Hassig, 130 Kan. 874, 
289 Pac. 64, appeal dismissed, 282 U.S. 800 (1930) ; New Prod- 
ucts Corp v. State Highway Comm., 352 Mich. 73, 84, 88 N.W. 
2d 528, 533 (1958); Gellhorn, Administrative Law 612 (1960) ; 
Freund, Due Process in the Revocation of Licenses, 21 Ill. L. 
Rev. 493 (1927) ; see generally Note, Subpoenas and Due Proc- 
ess in Administrative Hearings, 53 Harv. L. Rev. 842 (1940) ; 
but cf. Jewell v. McCann, 95 Ohio St. 191, 116 N.E. 42 (1917). 
Inasmuch as the consequence of the failure to allow compul- 
sory process in Low Wah Suey—deportation—might be said 
to be of the same order of severity as revocation of parole, 
that case establishes that, except in criminal trials, the Consti- 
tution does not require that compulsory process be afforded.*° 


(2) The Board is not constitutionally required to pay an indigent parolee’s 
witness expenses 


Griffin v. Illinois, 351 U.S. 12 (1956) does not require pay- 
ment of an indigent parolee’s expenses for witness fees. As 
we point out infra, pp. 42, 43, with respect to appellants’ claim 
that they have a right to appointed counsel, Griffin, as well as 
the subsequent case of Smith v. Bennett, 365 U.S. 708 (1961), 


dealt with the power of a state to bar an indigent defendant 
or prisoner from access to state courts by conditioning an ap- 
peal or collateral review upon the payment of certain types 
of costs. In both cases the consequence of indigence was in- 
ability to be heard in a court of law, a wholly different matter 
from the refusal to pay the expenses of witnesses. A parolee 
who cannot pay the expense of witnesses may nevertheless 
present his case by offering their statements or affidavits. 
Even in a criminal case, the Constitution does not require ab- 
solute equality of treatment in the presentation of a case. 
Thus a state is not required to compensate expert defense wit- 


¥In the McAnally case the Missouri Supreme Court held that a medical 
license might be revoked by the state board although the board could not 
compel the attendance of witnesses for the accused, despite the statute's 
requirement that he be given “an apportunity to be heard.” 195 Mo. at 560. 

The Sixth Amendment, which applies only to criminal prosecutions, has 
no application to parole revocation proceedings. In re Tatc, 63 F. Supp. 
961 (D.D.C.), affirmed, adopting the opinion of the District Court, 81 U.S. 
App. D.C. 205, 156 F. 2d 848 (1946). 
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nesses, such as psychiatrists. United States ez. rel. Smith v- 
Baldi, 344 U.S. 561 (1953) ; McGarty v. O’Brien, 188 F. 2d 151 
(C.A. 1, 1951), cert. denied, 341 U.S. 928. The Supreme Court 
has specifically held that even in a federal criminal trial the 
decision to direct witnesses to be summoned at government 
expense is within the discretion of the trial court. Goldsby v. 
United States, 160 U.S. 70, 73 (1895); United States v. Van 
Duzee, 140 U.S. 169, 173 (1891), Crumpton v. United States, 
1388 U.S. 361, 364-365 (1891). And in a case decided sub- 
sequent to Griffin v. Illinois (United States v. Brodson, 241 F. 
2d 107 (C.A. 7, 1957), cert. denied, 354 U.S. 911 (1957)), the 
court refused to require the Government, in a federal criminal 
trial, to pay the expenses of expert witnesses (in that case, 
accountants). See also Bistram v. United States, supra. 


(3) 18 U.S.C. 4207 does not authorize or require the Board to subpoena 
witnesses or to pay witness fees 


It is urged that the power to issue subpoenas and to pay 
witness fees should be implied. But since the subpoena power 
“is a power capable of oppressive use,” Cudahy Packing Co. 
Ltd. v. Holland, 315 U.S. 357, 363 (1942), authority to issue it 
should be conferred in express and explicit terms. Securities 
and Exchange Commission v. Bourbon Sales Corp., 47 F. Supp. 
70, 72 (W.D. Ky. 1942) (authority to issue a subpoena “is 
controlled by the express terms of the statute involved.”) 
See also United States v. Minker, 350 U.S. 179 (1956); cf. 
Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 201 
(1946). See also State ex rel. McAnally v. Goodier, 195 Mo. 
551, 93 S.W. 928 (1906), where the Missouri Supreme Court 
held that a medical license might be revoked by the state board 
although the board could not compel the attendance of wit- 
nesses for the accused, despite the statute’s requirement that 
he be given “an opportunity to be heard” 195 Mo. at 560. 
Moreover, in light of the fact that “the power to issue sub- 
poenas has by now been granted explicitly to most of the sig- 

=See also Bistram v. United States, 248 F. 24 343, 347 (C.A. 1957); 
United States v. Valdez, 229 F. 2d 145, 147 (C.A. 2, 1956), cert. denied, 350 


U.S. 996; Austin v. United States, 19 F. 2d 127 (C.A. 9, 1927); Rule 28, 
F.R. Crim. P. 
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nificant administrative agencies,” Gellhorn, Administrative 
Law 467 (2d Ed. 1947), it cannot be successfully contended 
that 18 U.S.C. 4207, which says nothing about subpoenas, 
should be construed to confer subpoena power. Alaska Air- 
lines, Inc. v. Civil Aeronautics Board, 103 U.S. App. D.C. 225, 
257 F. 2d 229, cert. denied, 358 U.S. 881 (1958). 

Nor can the power to pay witness fees be implied. There 
is no indication in the legislative history of 18 U.S.C. 4207 
that Congress ever contemplated the payment of witness fees, 
and Congress has not appropriated the considerable funds that 
sueh an undertaking would require. 


(4) 18 U.S.C. 4207 dees not require the Board to conduct hearinge at or 
near the place of the alleged violation 


18 U.S.C. 4207 does not require a hearing where the alleged 
parole violation occurred or in proximity to the place of the 
alleged violation. The settled administrative practice has al- 
ways been to conduct such hearings im the penitentiaries. If 
appellants’ suggestions were accepted, moreover, the parole 
system could not effectively function under existing law, inas- 
much as the Board members are presently able to dispose of 
the large number of violator cases, while conducting the other 
business of the Board as well, only because they are able to 
eonduct many hearings in one place at a time. To require 
them to convene hearings every place where a violator happens 
to be arrested would be to impose an insurmountable burden 
upon the system, cf. Hannah v. Larche, 363 US.420, 442 (1960), 
and would thus render such a system wholly impracticable. 
Cf. Burns v. United States, 287 US. 216, 222 (1932). The 
Board could do what appellants suggest only if it employed a 
great number of examiners, to be stationed in every judicial 
district in the United States and its possessions, ready to hold 
hearings at or near every place of arrest. But, as we have 
noted with respect to the argument that the Board has power 
to pay witness fees, Congress never has appropriated funds 
for such a vast enterprise—suggesting that by the enactment of 
18 U.S.C. 4207, Congress did not intend such a departure from 
the Board’s traditional practice. 
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It should be noted in this connection that if the parolee’s 
witnesses are unable to appear at a particular hearing because 
of the distance involved, the witnesses may appear in Wash- 
ington, D.C. or may submit letters, statements or affidavits 
stating the facts about which they would have testified directly. 
Thus, the parolee may still present his case. 


D. The Administrative Procedure Act does not impose formal hearing 
requirements in parole revocation proceedings 


Section 7 of the Administrative Procedure Act is invoked 
by appellant in support of his contention that he was entitled, 
at his appearances before the Parole Board on the parole-viola- 
tion charges, to cross-examine witnesses against him. (Brief 
for Appellant, p. 16).* 

The courts have uniformly held, without exception, that 
Sections 5 and 7 of the Administrative Procedure Act do not 
apply to Parole Board revocation hearings. Hiatt v. Com- 
pagna, 178 F. 2d 42 (C.A. 5, 1949), affirmed by an equally di- 
vided Court, 340 U.S. 880 (1950) ; Moore v. Reid, 142 F. Supp. 
481 (D.D.C. 1956), reversed on other grounds, 100 U.S. App. 
D.C. 373, 246 F. 2d 654 (1957); cf. Lesser v. Humphrey, 89 F. 
Supp. 474 (M.D. Pa. 1950) (Section 5 of the Administrative 
Procedure Act inapplicable to hearing before Good Time Board 
in Federal Penitentiary to determine whether prisoner had 
violated prison rules); Washington v. Hagan, 287 F. 2d 332, 
334 (C.A. 3, 1960) (Section 6 of the Administrative Procedure 
Act, 5 U.S.C. 1005, according the right to be represented by 
counsel, inapplicable to parole revocation proceedings). 

The courts have expressed disbelief that Congress could 
have intended by the Administrative Procedure Act to impose 
its full-dress procedures on the Board. Hiatt v. Compagna, 
supra (“The full dress procedures it requires would render it 
practically impossible for the Board to handle its business”) ; 
Washington v. Hagan, supra (“Nor can we believe that the 
Administrative Procedure Act, 5 U.S.C.A. § 1005, was ever in- 
tended to cover this kind of a case”). This disbelief is rooted 
in the practical recognition that the Parole Board could not 


297 Fed. Reg. 8489, 28 C.F.R. 2.22, 2.23. 
* Section 7(c), 5 U.S.C. 1006(c). 
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dispose of its case-load of more than 12,000 hearings of all kinds 
each year** if it were required to conduct its violator hearings 
in accordance with the formal requirements of the Adminis- 
trative Procedure Act. Compare Kennedy Name Plate Co. 
v. Commissioner of Internal Revenue, 170 F. 2d 196, 198, n. 
4 (C.A. 9, 1948), where the court supported its conclusion that 
Section 8(b) of the Administrative Procedure Act was inap- 
plicable to Tax Court proceedings by noting the remarks of a 
Congressman during the revision of Title 28 of the Code to 
the effect that “if § 8 of the Administrative Procedure Act were 
to be held controlling it would be ‘impossible for the Tax Court 
to function expeditiously enough to dispose of its average case 
load of more than 5,000 cases a year,’ with the result that Con- 
gress would be required greatly to increase the number of 
judges unless the Court is to fall behind tragically in its dis- 
position of cases.” ; 

The applicability of Section 5 of the Administrative Proce- 
dure Act—and consequently of Section 7 (see the introductory 
clause of Section 7, 5 U.S.C. 1006)—to any given administra- 
tive function or process depends upon whether that function 


or process is a “case of adjudication required by statute to be 
determined on the record after opportunity for an agency hear- 
ing,” within the meaning of the introductory clause of Sec- 
tion 5. 

We assume that the Board of Parole is an “agency” within 
the meaning of the Act. And we may also assume for the 
moment, arguendo, that the parole-revocation process is an in- 


™ During the fiscal year ending June 30, 1960, the Board held 12,640 hear- 
ings of all types, of which a substantial number were violator hearings. 
Annual Report of the Attorney General of the United States 416 (1960). 
In the fiscal year 1960, 1,016 effective warrants were issued for the arrest 
of parole violators and 670 warrants for the arrest of mandatory release 
violators. Jd, at 428-430. 

* Section 2(2) defines “agency” as “each authority (whether or not within 
or subject to review by another agency) of the Government of the United 
States other than Congress, the courts, or the governments of the posses- 
sions, Territories, or the District of Columbia,” 5 U.S.C. 1001(a). But the 
Board of Parole is not once mentioned in the voluminous legislative history 
of the Act (see Wong Yang Sung v. McGrath, 339 U.S. 33, 36-40) as being 
subject to the Act’s provisions (unlike a host of other agencies which are 
referred to by name as being generally covered by the Act). 
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stance of “adjudication” within the definition of that term in 
the Act* Hence, the validity of appellants’ contention turns 
on whether Congress, in requiring that a parolee who is retaken 
under a parole violation warrant be given “an opportunity to 
appear” before the Board of Parole, a member thereof, or an 
examiner designated by the Board prior to revocation of parole 
(18 US.C. 4207), contemplated “adjudication * * * on the 
record after opportunity for an agency hearing.” [Emphasis 
added.] We believe that the legislative history of the Act 
(supra, pp. 20-23) demonstrates conclusively that Congress 
contemplated no such adjudicatory process resulting in a de- 
eision based on arecord. The discretionary power to revoke or 
modify parole which isconferred upon the Board by 18 U.S.C. 
4207 shows that Congress contemplated a decision based, not 
upon the record made at the time of the parolee’s appearance 
before it, but upon a judgment assessing the parolee as an 
individual. Consistent with its underlying broad, humane 
purpose of individualizing punishment, Congress intended that 
the parolee’s entire life—not one small segment revolving 
about an alleged parole violation—should be considered. 

Thus, in order to determine whether to revoke parole, even 
where it is convinced that there has been a violation, the Board 
may wish to consult the prison file, which will include docu- 
ments bearing upon every aspect of the parolee’s life—reports 
dealing in intimate detail with his physical, mental and 
emotional makeup, his family history, his neighborhood envi- 
ronment, his education and religion, his financial condition, his 
arrest record. See Williams v. New York, 337 U.S. 241, 250, 
n. 15 (1949), for the type of information contained in probation 
reports. It would be manifestly improper, and in complete 
derogation of the functions of the Board, for such material to 
be publicly displayed. In short, the adjudication by the Board 
is not required by statute to be made “on the record.” 

There is no implication in the decisions of this Court, as 
appellants contend, that “revocation of parole must be based 

™* “adjudication” is defined as “agency process for the formulation of an 
order.” 5 U.S.C. 1001(d). “Order” is defined as “the whole or any part of 
the final disposition (whether affirmative, negative, injunctive or declara- 


tory in form) of any agency in any matter other than rule making but 
including licensing.” Ibid. 
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upon the ‘record’ of the revocatiom hearing.” While the 
Board’s decision cannot be arbitrary, United States ex rel. 
McCreary v. Kenton, 190 F. Supp. 689 (D. Conn. 1960), so 
long as there is some substantial evidence or information 
before the Board showing a violation, the courts will not in- 
terfere with the Board’s discretion. Freedman v. Looney, 
210 F. 2d 56 (C.A. 10, 1954); Lopez v. Madigan, 174 F. Supp. 
919 (N.D. Cal. 1959). It should be remembered that. the 
Board does not have a prosecuting official to establish a case 
on a record in accordance with the rules of evidence. See 
Fleming v. Tate, where this Court disclaimed any intention of 
holding that. a prosecutor was required. Application of the 
Administrative Procedure Act would be wholly inconsistent 
with this Court’s express disclaimer in Fleming that parole 
revocation hearings were to be formal] in nature.?” 


E. Appellant is not entitled to the assignment of counsel to represent him 
at his revocation hearing 

Appellant claims the right to the appointment of counsel, 

basing this claim on the federal statutes and the Fifth 


Amendment.” 
(1) The statutory claim 


a. Inasmuch as 18 U.S.C. 4207 does not explicitly provide for 
the appointment of counsel, such a requirement may not fairly 
be read into the statute’s command that the parolee be given an 
“opportunity to appear” before the Board if to do so would 
conflict with the generally accepted view of the operation of 
parole systems. As we have shown supra, p. 24 et seq., the 
traditional view of parole revocation has never contemplated 
any sort of formal “trial” to determine whether parole should 
be revoked. 

Consistently with this view, and with the long-settled ad- 
ministrative practice, this Court has said that the statute does 
not require the appomtment of counsel. Moore v. Reid, 100 


* This is not a case in which the Constitution requires a hearing on the 
record. See supra, p. 24 et seg. Compare Wong Yang Sung v. McGrath, 
339-U.S. 45 (1950). 

“For the argument concerning the applicability of the Administrative 
Procedure Act, see pp. 36-35, supra. 


40 


U.S. App. D.C. 373, 376, 246 F. 2d 654, 657 (1957) (“Though 
the Board need not assign counsel, it should make sure the 
prisoner knows ‘he may be represented by counsel.’” (em- 
phasis added)). See also the opinion of the District Court in 
Moore v. Reid, 142 F. Supp. 481, 483 (D.D.C. 1956) (“There 
is no duty to appoint counsel”). And see Reed v. Butter- 
worth, 111 U.S. App. D.C. 365, 366, 297 F. 2d. 776, 777, n. 1 
(1961). 

Similarly, when, like 18 U.S.C. 4207, the District of Colum- 
bia statute merely afforded parolees an “opportunity to ap- 
pear” before the Board, without in terms granting the right to 
representation by retained counsel, this Court said that it did 
not contemplate the assignment of counsel for indigents. 
Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 156 F. 2d 848, 849 
(1946). Cf. Warden v. Palumbo, 214 Md. 407, 413, 185 A. 2d 
439, 442 (1957); State v. Boggs, 49 Del. 277, 280, 114 A. 2d 
663, 664 (1955). The Maryland and Delaware decisions cited 
above, while holding that the “opportunity to appear” granted 
by the respective state parole revocation statutes entitled a 
parolee to representation by retained counsel, indicated that 
the parole boards did not have to assign counsel to represent 
indigent parolees. 

b. The practice under the federal probation statute is rele- 
vant to our discussion. See Moore v. Reid, 100 U.S. App. D.C. 
373, 246 F. 2d 654, 659, n. 15 (1957). 18 U.S.C. 3653 requires 
that the probationer must be “taken before the court” prior 
to revocation of probation, and he is thus entitled, under the 
statute, to a hearing, Escoe v. Zerbst, 295 U.S. 490 (1935). 
The statute, however, has been held not to require the appoint- 
ment of counsel. Bennett v. United States, 158 F. 2d 412, 415 
(C.A. 8, 1947), cert. denied, 331 U.S. 822 (1947) ; see Gillespie v. 
Hunter, 159 F. 2d 410, 411 (C.A. 10, 1947) ; Cupp v. Byington, 
179 F. Supp. 669, 670 (S.D. Ind. 1960). A fortiori the Parole 
Board, an administrative agency, is not required to assign 
counsel pursuant to a statute granting nothing more than an 
“opportunity to appear” before the Board. 

c. More fundamentally, a court has inherent power to ap- 
point counsel, while the Board has none. There is even con- 
siderable doubt as to whether Congress would have the power 
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to require attorneys to represent parolees at revocation hear- 
ings, inasmuch as Congress, as distinct from the courts, does 
not stand in any special relationship to members of the bar 
which would authorize or justify such compulsion. Presum- 
ably Congress might create a public defender system for that 
purpose, but the Board, of course, could not do so under the 
existing statute. The fact that the statute is totally devoid 
of machinery to effectuate a requirement that counsel be ap- 
pointed is itself sufficient to compel the conclusion that the 
statute contains no such requirement, 

The Board’s lack of power to appoint counsel clearly differ- 
entiates this case from cases such as Shioutakon v. District of 
Columbia, 98 U.S. App. D.C. 371, 236 F. 2d 666 (1956), where 
this Court held that the Juvenile Court Act requires the ap- 
pointment of counsel in juvenile court proceedings, and Mc- 
Daniel v. Shea, 108 U.S. App. D.C. 15, 278 F. 2d 460 (1960), 
where this Court required the appointment of counsel in a 
proceeding to revoke a juvenile’s probation. Both proceed- 
ings were conducted before a judicial tribunal empowered to 
appoint counsel. As the Court noted in Shioutakon, more- 
over, the legislative history of the Juvenile Court Act reflected 
“congressional understanding that alleged delinquents would 
be represented by counsel.” 98 U.S. App. D.C. at 374, 236 
F, 2d at 669. And both cases involved proceedings against a 
minor who by his status was in special need of legal assistance.*” 


(2) The constitutional claim 


It is equally clear that there is no constitutional right to 
appointed counsel in either parole or mandatory release revo- 
cation hearings. As we have pointed out supra, p. 24 et seq., it 
has long been settled in this Court and elsewhere that the 
rights of a parolee are statutory, and are not derived from the 
Constitution. This Court has said specifically that in revoca- 


*In Shioutakon, moreover, the Court cited the Juvenile Court Rules 
regarding written demands for jury trial, the exercise of peremptory chal- 
lenges, written requests for instructions and written motions for new trial 
or in arrest of judgment, stating that “* * * an intelligent exercise of the 
juvenile’s rights under the Act and the Rules clearly requires legal skills 
not possessed by the ordinary child under 18.” 98 U.S. App. D.C. at 375, 
236 F. 2d at 670. 
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tion cases there is no constitutional right to appointed counsel. 
Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848, 849 
(1946). (“Itig not necessary that counsel be assigned, as the 
requirement here is not jurisdictional”); Maore v. Reid, 100 
US. App. D.C. 373, 246 F. 2d 654, 657 (1957) (“* * * the 
Board need not assign counsel * * *”)2° See also Washing- 
ton v. Hagan, 287 F. 2d 332 (C.A. 3, 1960) ; Hiatt v. Compagna, 
178 F. 2d 42 (C.A. 5, 1949), affirmed by an equally divided 
Court, 340 U.S. 880 (1950); compare Poole v. Stevens, 190 F. 
Supp. 938 (E. D. Mich. 1960) ; Hock v. Hagan, 190 F. Supp. 
749 (M.D. Pa. 1960); Lopez v. Madigan, 174 F. Supp. 919 
(N.D. Calif. 1959) ; United States ex rel. McCreary v. Kenton, 
190 F. Supp. 689 (D. Conn. 1960); ef. Martin v. Warden, 182 
F. Supp. 391 (D. Md. 1960); State v. Meyer, 228 Minn. 236, 
87 N.W. 2d 3 (1949). The same rule prevails in probation 
revoeation hearings, despite the fact that they are conducted 
by the judiciary. Gillespie v. Hunter, 159 F. 2d 410 (C.A. 10, 
1947); Bennett v. United States, 158 F. 2d 412 (C.A. 8, 1947) ; 
Cupp v. Byington, 179 F. Supp. 669 (S-D. Ind_ 1960) ; cf. Hscoe 
v. Zerbst, 295 U.S. 490 (1935); Burns v. United States, 287 
US. 216 (1932). 

This. unbroken line of cases is not undermined by the 
decisions of the Supreme Court in Griffin v- Illinois, 351 US. 
12 (1956), or Smith v. Bennett, 365 U.S. 708 (1961)." In both 
cases the consequence of indigence was inability to be heard in 
a court of law—a wholly different matter from the refusal to 
appoint counsel in » parole reveeation hearing, where every 
parolee has the right to appear and make his own defense, 
whether or not he has an attorney. See Comment, 25 U. Chi. 


“In Clark v. Stevens, Civil Action No, 20307, E.D. Michigan, decided 
October 12, 1960, Judge Levin, in an unreported opinion, specifically held 
that there is no constitutional right to appointed counsel at a mandatory 
release revocation hearing. This decision was affirmed on the reasoning 
of the District Court. Clark v. Stevens, 291 F. 2d 389 (C.A. 6, 1961). 

"In Griffin, the Court held that an Illinois requirement barring ar appeal 
of certain types of alleged errors occurring in state criminal trials unless 
the defendant could afford a transcript was unconstitutional under the due 
process and equal protection clauses of the Fourteenth Amendment, as ap- 
plied to indigent defendants. And in Smith, the Court applied the Griffin 
rule to an Iowa requirement that prisoners seeking release in state courts by 
habeas corpus nmst pay # filing fee. 
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L. Rev. 161, 171 (1957); Note, 55 Mich. L. Rey. 413, 420 
(1957). The Supreme Court has continued since Griffin to 
treat even state non-capital criminal cases under the rule of 
Betts v. Brady, 316 US. 455 (1942), ie. that the appointment 
of counsel is not generally required. See Carnley v. Cochran, 
369 U.S. 506 (1962), decided April 30, 1962; McNeal v. Culver, 
365 U.S. 109 (1961); Cash v. Culver, 358 U.S. 633 (1959) 
Griffin and Smith, moreover, involved criminal prosecutions 
and the ultimate remedy—habeas corpus—for testing deten- 
tion, and are inapplicable to proceedings of a different nature.= 
Similarly, counsel need not be appointed, as a matter of right, 
in denaturalization cases in district courts, United States v. 
Vander Jagt, 135 F. Supp 676, 679 (W.D. Mich., 1955), or in 
administrative deportation hearings, see United States v. Wit- 
kovich, 140 ¥. Supp. 815, 819 (N-D. Ill., 1956), although de- 
portation may result in the loss “of all that makes life worth 
living”, Bridges v. Wizon, 326 U.S. 135, 147 (1945); Ng Fung 
Ho v. White, 259 US. 276, 284 (1922). 


III. The facts of this case are not similar to the facts of the 
Glean case 


Appellant argues that the facts of his parole revocation are 
sufficiently similar to the factual situation in Glenn v. Reed, 
110 U.S. App. D.C. 85, 289 F. 2d 462 (1961) as to warrant his 
immediate release (Brief for Appellant, pp. 16-18). He alleges 


= To be sure, the Supreme Court recently asked counsel to present argu- 
ment on the question whether Betts v. Brady should be reconsidered. 
Gideon v. Cochrane, 30 U.S.L, Week 3375 (June 4, 1962) (No. 890 Misc., 
1961 Term; transferred to appellate docket as No. 1011; renumbered No. 
155, 1962 Term). But Betts v. Brady is now the law, and may well remain 
the law. 

“It could not, of course, be successfully contended that the due process 
clause of the Fifth Amendment requires that all financial inequalities be 
removed. Even in federal criminal trials, where counsel is appointed by 
command of the Sixth Amendment, the Government does not finance im- 
portant expenses of defendants unable to afford them. See Note, Aid for 
Indigent Litigants in the Federal Courts, 58 Colum. L. Rev. 832, 835, 887 
(1958) ; compare United States ex rel. Smith v. Baldi, 344 U.S. 561 (1953) : 
McGarty v. O’Brien, 180 F. 2d 987 (C.A. 1, 1950), cert. denied, 339 U.S. 966 
(1950) ; United States v. Brodson, 241 F. 2d 107 (C.A. 7, 1957), cert. denied, 
354 U.S. 911 (1957). 
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that his parole was revoked for a “generality”, excessive drink- 
ing, and that his parole officer allegedly unsuccessfully sought 
to have the warrant of revocation cancelled after it was issued 
(Brief for Appellant, p. 18). This is likened to the with- 
drawal of a complaint by a jealous woman in Glenn. 

The fact upon which appellant relies are derived from 
his petition for a writ of habeas corpus (J.A. 13-14). But it 
is not asserted even in the petition that the parole officer at- 
tempted to withdraw the warrant and hold it in abeyance 
because he felt that appellant had not been drinking exces- 
sively. It could be inferred just as well from this that the 
parole officer wished merely to give appellant another chance 
and the Board of Parole in its judgment decided otherwise. 
The statement in the affidavit apparently submitted to the 
Board by one of appellant’s associates that “Mrs. Hatten tells 
me that Stanley’s probation officer believed that Stanley was 
an alcoholic” buttresses this interpretation (J.A. 5). Further, 
both affidavits indicate that Mrs. Hatten believed the basis 
for appellant’s revocation to be alcoholism and not merely 
“excessive drinking” (J.A. 4, 5). 

In short, there is no valid comparison of the facts in this 
case with those in Glenn. There it was uncontroverted that 
the charge against Glenn was a mere fabrication; here, the 
facts suggest no such thing, but at most indicate that the parole 
officer had a change of heart. This is clearly not enough to 
support a finding of a complete lack of substance for revoca- 
tion, as in Glenn. 


45 
CONCLUSION 


Wherefore, it is respectfully submitted that the judgments 
of the District Court should be affirmed. 
Burke MaRrsHAtt, 
Assistant Attorney General. 
Davip C. ACHESON, 
United States Attorney. 
Harotp H. GREENs, 
GERALD P. CHoprin, 
Attorneys, 
Department, of Justice, 
Washington 25, D.C. 
Ocroper 1962. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STANLEY HATTEN 
P.O. Box 1000 
Leavenworth Kansas, 


Plaintiff, 


vs. Civil Action No. 1717-61 


RICHARD A, CHAPPELL, Chairman, 
United States Board of Parole, Et Al, 


Defendants. 


a et 


[Rec'd May 29. 1961] 


UNITED STATES PENITENTIARY 
LEAVENWORTH, KANSAS 


May 24, 1961 


Honorable Judge Presiding 
U.S. District Court 

For The District of Columbia 
Washington 25,D.C. 


Dear Sir: 

In accordance with instructions dated April 24, 1961, from the Act- 
ing Parole Executive, U. S. Board of Parole, Washington, D. C., all Parole 
Violators and Mandatory Release Violators who have already received 
their revocation hearings before the U. S. Board of Parole, without at- 
torney representation. are being interviewed individually and informed 
that if they desire. their names will be submitted before the United States 
Board of Parole for the possibility of another hearing before the Board 
with attorney representation. 

The inmate submitting the CEES legal action has been so informed. 


/s/ R “Robe rey) Kaiser: 


Acting Warden 


[Filed May 31, 1961] 


Petition for Declaration that the hearing before 
the United States Board of Parole, Was invalid, 
And for Mandatory Injunction Ordering Release. 

Before the honorable Judge before Whom these Matters Come. 

Comes now Stanley Hatten herein after called petitioner, and futher 
seeks of this Honorable Court a declaration that the hearing before the 
United States Board of Parole was invalid and for a Mandatory injunction 
ordering Release of Petitioner. 

Statement of Facts 

Petitioner was Convicted and Sentenced to a term of life at Leaven- 
worth, Kansas on July 21,1931. 

On April 25, 1949 Petitioner was released on parole from the United 
States Penitentary at Leavenworth, Kansas. 

On or about December 1st, 1959 Petitioner was arrested on a war- 
rant issued by the United States Board of Parole charging Excessive drink- 
ing. 

Petitioner was returned to the United States Penitentiary at Leaven- 
worth, Kansas as an alleged parole violator and was transfered to the 
Medical Center for federal prisoners at Springfield, Missouri. He was 
given a hearing before a member of the United States Board of Parole on 
January 6th, 1960. 

Petitioner was not offered or given council at this hearing nor was 
he advised of the fact of his right to council. 

On or about May 12,1960 Petitioner was notified that his parole had 
been offically Revoked. 

Cause for Complaint 

Petitioner does not want a new hearing with council, and petitioner 
has not and will not sign a waiver asking for a new hearing before the 
Parole Board. 

The Petitioner was on Parole from the lengthly sentence imposed 
by the original Court of jurisdiction. And being an American Indian from the 
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Sioux tribe was conscious of the importance of being extreamly careful 
because of the knowledge that any unusal movement on his part would re- 
sult in an immediate return to Prison. 

The circumstances surrounding the revocation of his parole were 
induced and they were extenuating. Had the petitioner been afforded coun- 
cil and a quorum of the board a necessity to hear this matter, and judge 
accordingly. Then it is conceivable that the Petitioner would have been 
released. : 

See exibit A. and B. 

On April 7th, 1961 Herbert Gleen was awarded a decision against 
the U.S. Parole board Washington. D.C. Gleen v. Reed et Et. Al, Case 
#16075 U.S. Cir. Ct. Ap. Washington, D.C. 

For such similar causes in the above matter does the petitioner 
claim identical injuries. 

Conclusion 

Petitioner respectfully prays this Honorable Court for a declaration 
that the hearing before the United States Board of Parole was invalid. 
And for a mandatory Injunction ordering his release. | 

Respectfully submitted : 


/s/ Stanley Hatten 
Petitioner 


[Leave to file without prepayment of costs Granted. 
/s/ Luther W. Youngdahl, Judge - 5/31/61] 


[Filed May 31, 1961] EXIBIT A 


STATE OF SOUTH DAKOTA ) 


COUNTY OF PENNINGTON )' eae SENSE 


Bob Smith, being first duly sworn upon his oath deposes and says: 

I make this affidavit for purposes of helping the United States Board 
of Parole in their determination of the revocation of the parole of Stanley 
Hatten. 


I have known Stanley Hatten for one year and eight months. 
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During the time that I have known Stanley Hatten, he has been a very 
hard worker and has always shown up for work on time. As a matter of 
fact. he made it a habit to report for work early. He never missed any 
work as the result of drinking or anything else. This is quite unusual for 
Indian workers in and around Rapid City. He, along with ten other men, 
were laid off the job during the month of November, 1959, as the work at 
Arnold's Lumber Company ended because the company was going out of 
the manufacturing business. 

I would be glad to welcome Stanley back on any job which I super- 
vised as he is a feller who will put in an honest days work for pay. 

Mrs. Hatten is of the opinion that Stanley's parole is being revoked 
because it is contended that he is an alcoholic. Certainly a man who works 


on the job hard, and does not drink on the job, always reports on time and 


never misses work, cannot be called an alcoholic, in my opinion. 


/s/ Bob Smith 


[JURAT the 20th day of December, 1959] 


[Filed May 31, 1961] 
EXIBIT B 
STATE OF SOUTH DAKOTA ), ¢ 


: AFFIDAVIT 
COUNTY OF PENNINGTON ) 


Harley Pierce, having first been duly sworn upon his oath deposes 
and says: 

I make this affidavit for purposes of helping the United States Board 
of Parole in their determination of the revocation of the parole of Stanley 
Hatten. 

I have known Stanley Hatten for one year and eight months. 

During the time that I have known Stanley Hatten, I have known him 
to be a very good worker and respected by the Indian people who work with 
him as being honest and hard working. He never has, to my knowledge, 
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violated his parole by committing any crimes of violence or aggression. 


He is known as a man who will not steal or lie. I personally was associ- 
ated with Stanley as I was his superintendent. : 

Should the Board of Parole decide to withdraw their maerant and 
place him again under supervision, I would be glad to have Stanley Hatten 
work for me. | 

If Stanley is an alcoholic, as it is claimed that he is, it is certainly 
without my knowledge. Mrs. Hatten tells me that Stanley's probation offi- 
cer believed that Stanley was an alcoholic. I never knew Stanley to drink 
on the job and I cannot believe that a man is an alcoholic who does not 
drink on the job, who always reports for work on time, and who always 
works hard on the job. I cannot understand how this can be said of him. 

During the time Stanley worked under me, he was often entrusted 
with the keys to the office, in which cash and other — were kept. 

Dated this 12th day of December, 1959. | 

ARNOLD LUMBER COMPANY, INCORPORATED 
By: /s/ Harley Pierce 


[JURAT the 12th day of December, 1959] 


[Filed July 28. 1961] 
MOTION TO DISMISS 
Come now the defendants by their attorney, the United States Attorney, 
and respectfully move the Court to dismiss the complaint on the ground that 
the controversy from which the complaint arose is now moot. 


/s/ BURKE MARSHALL 
Assistant Attorney General 


/s/ EUGENE N. BARKIN | 
Attorney, Department of Justice 


/s/ DAVID C,. ACHESON 
United States Attorney 
of Counsel 
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NOTICE 
Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion. you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree upon, 
file a memorandum of the points of law and authorities upon which you rely 


in support thereof and serve a copy thereof upon counsel for the defendant. 


{Certificate of Service] 


/s/ EUGENE N. BARKIN 


[Filed December 6, 1961] 
TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
November 28, 1961. 


The above-captioned cause came on for hearing of motion before the 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia. 

APPEARANCES: 

On behalf of the Plaintiff: A. SLATER CLARKE, ESQ. 
On behalf of the Defendant: GERALD P. CHOPPIN, ESQ. 
PROCEEDINGS 

THE DEPUTY CLERK: Hatten vs. Chappell. 

MR. CHOPPIN: Your Honor, Iam Gerald Choppin, counsel for the 
defendant, United States Board of Parole. 

Your Honor, I believe this prisoner is represented by counsel and 
I want to find out if he is here. 

MR. CLARKE: Yes, sir. 

MR. CHOPPIN: Your Honor, the Government moves for a continu- 
ance in this case in order to obtain the reaction of the prisoner to the new 
attorney-witness election form, even though the prisoner did not urge that 
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in his complaint. This is a complaint for declaratory injunction. In view 
of the recent decision in the Butterworth case, the Government would like 
a continuance. | 

THE COURT: How long a continuance are you requesting? 

MR. CHOPPIN: Three weeks. 

THE COURT: Is there any opposition to that ? 

MR. CLARKE: Your Honor. I believe the prisoner should have that 
opportunity. However. the prisoner is here, I believe I had him brought 
up this morning to court, so that when I heard yesterday the Government -- 

THE COURT: Where is he incarcerated? 

MR. CLARKE: He has been in, I believe, its Se ee Kansas. 

THE COURT: How did he come here? | 

MR, CLARKE: We filed motions to ask him to be brought here so 
we could have a conference with him and so he could be here for his hear- 


ing. 


THE COURT: Who authorized him to be brought bere from Leaven- 


worth? 

MR. CLARKE: I don't know whether anybody authorized him or 
whether the Government voluntarily brought him here in this case. 

MR. CHOPPIN: Your Honor, the Bureau of Prisons has been per- 
mitting the prisoners to come here on one of the regular prison buses in 
order to consult with their counsel prior to the hearing, prior to the mo- 
tions. ! 

THE COURT: Of course the Bureau of Prisons, if they do it volun- 
tarily, that is of no concern to the Court. I would not authorize it as a 
Judge. , 

There is no objection to a three-week continuance ? : 

MR, CLARKE: I can see none, Your Honor. | 

THE COURT: Very well, I will continue this for three weeks. 

MR, CHOPPIN: Your Honor. I have the authority to offer the pris- 
oner the attorney-witness privilege at this time, if Your Honor wishes to 
have that done in court now. : 
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THE COURT: It is not what I wish. I will permit you to do it in court. 

MR. CHOPPIN: Iam prepared to do it, Your Honor, and not delay it 
any further. 

THE COURT: Very well. 

MR. CLARKE: May I have an opportunity to consult with the pris- 
oner. who I understand -- 

THE COURT: Yes. we will call this matter again. 

MR, CLARKE: Thank you, Your Honor. 

THE COURT: In the meantime, we will go on to something else. 


(Following an adjournment, the hearing was resumed as follows:) 


THE DEPUTY CLERK: Hatten vs. Chappell. 

(The plaintiff Hatten was brought from the cell block and seated at 
counsel table). 

THE COURT: You may proceed, gentlemen. 

MR. CLARKE: If the Court please, I represent the petitioner, Stan- 
ley Hatten. 

As you recall, this morning, when the case was called, it was passed 
to give us an opportunity to study the offer by the Government to have a 
new hearing in this case before the Parole Board. 

THE COURT: Where is the offer of the Government? 

MR, CLARKE: Pardon me? 

THE COURT: You say there is an offer of the Government. Where 
is it? 

MR, CLARKE: They orally made that statement in court, as I un- 
derstood. 

THE COURT: No, they have to make it in the presence of the pris- 
oner. 

MR. CHOPPIN: Your Honor, he is here. 

THE COURT: What you have said before does not matter, you know. 

MR. CHOPPIN: Certainly, Your Honor. On behalf of the United 
States Board of Parole, I have been specifically authorized, last evening, 
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by Mr. Joseph Shore, the Parole Executive, to offer to Stanley Hatten a 


new hearing at which he may have counsel of his own choosing and wit- 
nesses. if he so chooses, and his case will be continued for 30 days in 
order to permit him to secure counsel and witnesses. 

THE COURT: Very well. 

What do you say now, Mr. Clarke ? 

MR. CLARKE: In reference to that offer by the Government, Your 
Honor. we would be willing to accept it if such a hearing could be conduct- 
ed in a location where the witnesses would be available to this prisoner 
and as to where his counsel could be available. , 

THE COURT: Where is that ? 

MR. CLARKE: Originally the witnesses were all in Saat City, 
South Dakota. and he requested those witnesses at his first hearing, Your 

Honor, which was held at Leavenworth and the — were un- 
available. | 

The prisoner at this time does not have funds with which to trans- 
port these witnesses or his attorney. 

He has an attorney, which is set forth in his petition, i who has repre- 
sented him in this matter before. who is located in -- 

THE COURT: What would those witnesses testify to? What testi- 
mony does he expect to elicit from those witnesses ? 

MR. CLARKE: Copies, Your Honor, of the affidavits of the witnesses 
have already been filed in this case. One is by a Mr. Bob Smith, and the 
affidavit shows that it was signed on the 12th day of December, 1959. An- 
other affidavit was filed in the case by Harley Pierce, dated the 12th day 
of December, 1959. | 

Those affidavits set forth the facts which could be developed at the 
time of the hearing in reference to this man's employment and as to the 
big issue in the case as to whether or not this man is affected by alcohol. 
This was the reason for the revocation of his parole, for being drunk, as 
I understand, although this fact does not appear in the Government's an- 


swer anywhere in this case. 
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But these two affidavits, one by his employer and one by his immed- 
iate foreman -- 

THE COURT: Where is he incarcerated? 

MR. CLARKE: He has been incarcerated at Leavenworth, Kansas, 
Your Honor. 

THE COURT: He is temporarily at the District of Columbia Jail, I 
presume, but he would be returned to Leavenworth, would he? 

MR. CLARKE: This I do not know. I would assume so, Your Honor. 

THE COURT: What do you say. Mr. Choppin? 

MR. CHOPPIN: Your Honor, the Board of Parole is making this of- 
fer not only to Stanley Hatten but to all of the prisoners whose paroles 
have been revoked, and they are going to conduct these hearings at the in- 
stitutions. as has been their custom, and it would be at the present time a 
physical impossibility for the Board to go to every community in the United 
States where prisoners might reside. 

THE COURT: I think that is a reasonable attitude. The Parole Board 
conducts hearings at institutions and it cannot be expected to hold hearings 
everywhere. 

But I wonder if the Parole Board would be willing to consider these 
affidavits at a new hearing. 

MR. CHOPPIN: May I point out to the Court, Your Honor, I believe 
the Parole Board had these affidavits at the original hearing. 

THE COURT: Did it? 

MR. CHOPPIN: Yes. 

THE COURT: Are you sure? 

MR. CHOPPIN: They were dated prior to that hearing. 

THE COURT: But were they submitted to the Parole Board? 

MR. CHOPPIN: I have the hearing here, Your Honor, if the Court 
will permit me. 

THE COURT: Yes. What I really want to know is this: If there is 


a new hearing will the Board consider these affidavits in lieu of the physi- 


cal production of the witnesses? 
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MR. CHOPPIN: You mean in addition to the witnesses coming ? 


THE COURT: No, in lieu of the witnesses coming. 

MR. CHOPPIN: Certainly. 

THE COURT: Will the Board consider the affidavits ? 

MR, CHOPPIN: Your Honor, the Board has always been willing to 
consider affidavits in lieu of witnesses. ; 

THE COURT: Very well. I think that really Rianoses of the sugges- 
tion that a hearing should be held in the community where the witnesses 
are, Obviously. it is not possible or practicable to hold ane at any 
place chosen by prisoners. 

Mr. Clarke, what does the plaintiff want to do about. this? ? 

MR, CLARKE: I have just discussed that point with him, Your 
Honor. and he takes the position that we feel, under that Butterworth case, 

that we are entitled to have the witnesses available before the Pa- 
role Board; that certainly the presence of a witness is more impressive 
to a Parole Board or to any Court or any Hearing Officer rather than by 
affidavit. 

THE COURT: Very well. Then the answer is there is no way of 
subpoenaing witnesses before the Parole Board. They are not endowed 
with subpoena power. Under the recent ruling of the Court of Appeals 
the prisoner is entitled to bring witnesses to the hearing. I think it is 
quite a favor to the prisoner to consider affidavits when he is unable to 
bring the witnesses in person. | 

Does he want another hearing or not? 

MR. CLARKE: The statement to me, Your Honor, is that he wants 
the hearing if he can have witnesses available and the opportunity to have 
his counsel. | 

THE COURT: Iam going to grant the SS motion. Is your 
motion to dismiss or for summary judgment ? 

MR. CHOPPIN: Motion for Summary Judgment, Your Honor. 

THE COURT: Iam going to grant the defendant's motion for sum- 


mary judgment. 
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It is understood that if the plaintiff in this action wants another hear- 
ing he can have it and at that hearing he may bring witnesses, if he is able 
to bring them, and he may be represented by counsel, if he is in a position 
to retain counsel. 

MR, CLARKE: Thank you, Your Honor. 

THE COURT: Mr. Clarke, the Court wishes to thank you for accept- 
ing this assignment and performing a public duty in this matter. 

(Thereupon, the hearing stood concluded). 


[Filed December 4, 1961] 
ORDER 


This Court, having considered the defendants' Motion for Summary 
Judgment or. in the alternative, Motion to Dismiss, and it appearing to the 
Court that no genuine issue as to any material fact exists and the defend- 
ants are entitled to a judgment as a matter of law, it is by the Court this 
4 day of December, 1961; 

ORDERED that the defendants’ Motion for Summary Judgment be, 
and it hereby is granted. 


/s/ Alexander Holtzoff 
JUDGE 


[Certificate of Service] 
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[Filed January 9, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
STANLEY HATTEN ) 
Wash 3.D.C., ) 
Plaintiff, 
Ve ) Habeas Corpus No. 8-62 
) 
) 
) 
) 
) 


CURTIS RED, Supt. 
200 19th Street.S. E. 
Washington 3,D.C., 


Defendant. 
Petition For A Writ of Habeas Corpus 
Pursuant to U.S. C. Title 28 - Section 
2241 - 2242 - 2243 - And 1651 
Comes now Petitioner, Stanley Hatten, herein and respectfully 
moves this Honorable Court to issue a Writ of habeas corpus directed to 
Curtis Reid. the defendant ordering said defendant to release this peti- 


tioner from his custody, or to show cause, if any, why petitioner should 


not be release. 

Petitioner Further Submits that this Honorable Court will allow 
his appearance before it, if show cause is given, and allow petitioner to 
produce evidence, introduce witnesses and show proof that he is entitled 
to his desired freedom, and in support thereof states as follows: 

Jurisdiction : 

The United States District Court for the District of Columbia has 
original jurisdiction over this matter by virtue of Title 28 U.S.C. Sec- 
tion 1331. : 

Statement of Facts 

On April 25, 1949, plaintiff was release on parole. on December 1, 
1959, a warrant was served on the plaintiff, issued by the United States 
Board of Parole, for alleged excessive drinking recommended by the 
United States probation officer; On December 4, 1959. United States pro- 
bation officer Sylvan R. Hauff notified the U. S. Parole Board, asking the 
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warrant be withdrawn, and held in obeyance, on December 8,1959. Mr. 
Sylvan R. Hauff U.S. probation officer, received a letter written by U.S. 
Parole Board, notifying him that his proposed plan to withdraw the war- 
rant had been over-ruled by the United States Board of Parole; H.O.L.C. 
Bldg, 101 Indiana Ave., N.W., Washington, D.C. Mr. Hauff immediately 
notified plaintiff's attorney of the Parole Board's decision dated Decem- 
ber 8.1959. Plaintiff was then taken back to Leavenworth Institution, and 
immediately transferred to the United States Medical Center for federal 
prisoner. Springfield, Missouri. 

On January 6, 1960. plaintiff was given a Parole Revocation hearing 
by the U.S. Board of Parole in pursuant of Title 18 § 5207 U.S.C. at the 
U. S. Medical Center, Springfield. Missouri, for alleged parole violation. 

On May 12, 1960, plaintiff was informed by the U.S. Parole Board, 
that plaintiff parole was oficially revoked in pursuant of Title 18 § 5207-03- 
USC. 

Plaintiff contends that on January 6, 1960, through advice of plaintiff 
attorney, Mr. Frank Henderson, he ask the member Mrs. Eva Bowring 
Parole Judge, whom was assigned on January 6, 1960, to hear plaintiff 
revocation hearing, on that date, plaintiff ask to have an attorney to repre- 
sent plaintiff, and have voluntary witnesses to appear in his behalf. Mrs. 
Eva Bowring Parole Judge, states that it was not the policy of the parole 
board to allow an attorney present at the hearing, or witnesses in plain- 
tiff behalf, however, Mrs. Bowring stated at the hearing on January 6, 
1960, that she Mrs. Bowring had a conversation with plaintiffs attorney, 
by long distance telephone from Washington D.C. but wouldn't elaborate 
of what was said. The above statements was denied his rights by said 
member of the Parole Board and is now confined by the defendant ''Curtis 
Reid Supt," your plaintiff contends the following to wit: 


Arguement 
In the cases of Moore v. Reid - 100 U.S. App, D.C. 373, 379, 246 
F 2d, 654-660; Hurley v. Reed 288 F 2d, 844 - CA DC February 21, 1960, 
Glenn v. Reed, No. 1675 - Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 
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156 F 2d, 848, 849; Robbins v. Reed, 106 U.S. App. D.C. Sie 269, F 2d 

242 (1959). , 

For such similar cause in the above cases does the plaintiff claim 
identical injuries, the Court of Appeals For the District of Columbia ruled 
that counse[]] at a parole revocation hearing was permissable, and ruled 
that it was the duty of the U. S. Board of Parole to inform plaintiff of this 
right reference Title 18 8 5207 U.S.C. The Court of Appeals further ruled 
that a declaratory judgement was not the "sole" applicable form of relief, 
as the plaintiff at present is confined at the District of Columbia Jail, 200 
19th Street S.E. which is in the jurisdiction of the District of Columbia, 
Court of Appeals, and the fact that your plaintiff has asserted his remedy 
under the "declaratory judgement act" Title 5, U.S.C. Ref: Hatten v. Chap- 
pell, No. 1717-61, and was denied relief by Judge Alexander Holtzoff, U.S. 
District Court, for the District of Columbia, on November 28, 1961, your 
plaintiff now seeks the more expedient relief under Title 28 § 2241-2242 - 
and which is applicable under the case of Moore v. Reid 1958, and the case 
Hurley v. Reed, No.15, 559, February 21, 1960. In said case of Hurley v. 
Reed, the District of Columbia Court of Appeals, under voice of the Honor- 
able Justice Stanley Reed setting in designation of Title 28 § 4004 U.S.C. 
stated as follows: the legality of a person held in pursuant of Title 18 

§ 5207, can be tested by either habeas corpus, or declaratory judgement; 
the Court of Appeal ruled that the said Hurley v. Reed case No. 15,559, 
February 21, 1961, was entitled to "release" by either form of procedure 


mentioned above. 


That all of the foregoing is true and that this paint presents 


merely facts and not conclusions of law. 
Conclusion 
Said plaintiff asks this Honorable Court to order the said defendant 
to release said plaintiff, and grant the necessary relief thereof, said 
plaintiff also contends, that the authories he has enumerated are disposi- 
tive of any rebutal that the United States Board of Parole may have. Your 
plaintiff further submits and asks this Court appoint legal counsel Mr. 
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Thomas F. Ryan Jr. Bowen Bldg, Washington 5, D.C. with proven court 
experience. 
Respectfully submitted 


/s/ Stanley Hatten 
Plaintiff 


Certificate of Service 

I. Stanley Hatten. the petitioner in this action certify I have this 2nd 
day of January 1962. forward a copy of the foregoing to the U. S. Board 
of Parole located in the H.O.L.C. Building 101 Indiana Ave., N.W., Wash- 
ington, D.C. and one copy to the U.S. District Courthouse Building, Wash- 
ington, D.C. and one copy plaintiff is holding for his own personal use. 

/s/ Stanley Hatten 
Plaintiff 


{JURAT the 2nd day of January 1962]. 


[Filed January 9, 1962] 


Affidavit in Support of Application 
For Leave to Proceed in Forma 
Pauperis and Court Appointment 
of Counsel 


a 


I. Stanley Hatten, being first duly sworn upon oath deposes and says 
that he is the plaintiff in the above-entitled cause; that in support of this 
application to proceed in Forma Pauperis he states that because of his 
poverty he is unable to pay cost or give security therefore and is without 
funds to retain service of counsel; that he feels he is entitled to redress 
and that his action is made in good faith; that he over 21 years of age and 
a citizen of the United States; and that the nature of his cause is briefly 
stated as follows: 

Wherefore plaintiff respectfully prays the Honorable Court assign 
him counsel and grant leave to proceed in Forma Pauperis pursuant to 
Title 28, U.S.C.A. Section 1915, and his rights under the Fifth and Sixth 
Amendments of the Constitution of the United States. 


[Filed January 9, 1962] 
ORDER AUTHORIZING FILING AND DIRECTING 
RESPONDENT TO SHOW CAUSE 

It is this 8th day of January, 1961, 

ORDERED that the petition be filed without prepayment of costs. 

IT IS FURTHER ORDERED that the respondent either in person or 
by counsel appear in the Court on or before the 5th day after service of 
a copy of this order and of the petition upon him and make return to said 
petition and show cause, if any he has why the Writ of Habeas Corpus 
should not issue. 

IT IS FURTHER ORDERED that the respondent serve on the peti- 
tioner by mail a copy of his answer to this rule. | 

The Clerk is directed to furnish the United States Marshal with a 
copy of this order and of the petition for the purpose of making such service. 


/s/ John J. Sirica 
Judge 


[Filed January 17, 1962] 


RETURN AND ANSWER TO RULE 
TO SHOW CAUSE 


Comes now the respondent, Curtis Reid, ere D.C. Jail, 


by his attorney, the United States Attorney for the District of Columbia, 
makes the following return and answer to the rule to show cause. 

1. Petitioner, Stanley Hatten, alleges that he is being illigally de- 
tained in the custody of respondent and demands his release. In support 
of his contention, he states that on January 6, 1960, at the Federal Med- 
ical Center, Springfield, Missouri, he was given a hearing before a mem- 
ber of the United States Board of Parole which resulted in revocation of 
his parole on May 10, 1960; that this revocation of parole was invalid since 
he was not allowed to have an attorney present to represent him and to 
have voluntary witnesses appear in his behalf. 
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2. Respondent admits that petitioner is being held in his custody 
but denies that this detention is illegal. The records of this court show 
that on May 31,1961, Hatten filed a complaint for declaratory judgment 
and a mandatory injunction (Civil Action No. 1717-61) alleging that the 
revocation of parole was invalid because he was not advised of his right 
to counsel. Counsel was appointed to represent Hatten who was transfer- 
red from the United States Penitentiary, Leavenworth, Kansas, to the Dis- 
trict of Columbia in order to consult with his attorney. The Government's 
pleadings in Civil Action 1717-61 show that on May 12, 1961, Hatten was 
offered a rehearing with counsel present but he did not avail himself of 
this opportunity but instead filed the above-mentioned civil action. On 
December 4. 1961, Judge Alexander Holtzoff granted the Government's 
motion for summary judgment. Leave to appeal in forma pauperis was 
denied by the Court on December 11,1961. 

3. Now Hatten has filed this petition for a writ of habeas corpus 
again attacking the parole revocation, but in effect admitting that he knew 
of his right to have counsel but that he was not permitted to have counsel 
present. It is respectfully submitted that the defect of the first parole re- 
vocation hearing was cured by the offer of a rehearing with counsel pres- 
ent and that this issue was So decided in the civil action. The present 
petition for a writ of habeas corpus is merely another attempt to reliti- 
gate the same issue before another judge in a pleading with a different 


caption. Furthermore, there is nothing to preclude petitioner from ap- 


pealing to the Court of Appeals from dismissal of his civil action. 
WHEREFORE it is respectfully submitted that the petitioner is law- 
fully detained in the custody of respondent and the petition should be dis- 


missed. 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Oscar Altschuler 
Assistant United States Attorney 


[Certificate of Service] 
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[Filed January 23, 1962] 


ORDER 
This matter having come before the Court on a petition for a writ 


of habeas corpus, the rule to show cause having been issued; whereupon 
the Court having considered the petition and the return and answer there- 
to. it is by the Court this 23rd day of January, 1962, 

ORDERED, that the rule to show cause be discharged and the peti- 
tion dismissed. 


/s/ John J. Sirica 
JUDGE 


[Certificate of Service] 


[Filed January 23, 1962] 
Notice of Appeal 

Notice is hereby given this 21st day of January, 1962, that Stanley 
Hatten the plaintiff above named 

Hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgement of this Court entered on the 18th 
day of January, 1962, in favor of Curtis Reid Supt, District of Columbia 
Jail, 200 - 19th Street, S.E., Washington, 3, D.C. Et Al, against Stanley 
Hatten. | 

Petitioner is now presently confined at the District of Columbia 
Jail, 200 - 19th Street, S.E., Washington, D. C. | 


Date: Jan. 21, 1962 /s/ Stanley Hatten 
Plaintiff 


